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STATEMENT OF THE | SSUE

The issue in this case is whether Excavated Products is entitled, under
Chapter 373, Florida Statutes, and Chapter 40C 4, Florida Adm nistrative Code,
to a Managenent and Storage of Surface Waters permt for the construction of a
borrow pit and, if so, what if any conditions should be inposed upon the permt.

PRELI M NARY STATEMENT

On Decenber 23, 1991, CR O P., Inc., Ceneva Defense Association, Save Qur
St. John's, and Donald Crabtree filed a Petition for Administrative Hearing
Pursuant to F.S. Section 120.57. The Petition challenges the decision of the
St. Johns River Water Managenent District to issue a Managenent and Storage of
Surface Waters permt for the construction and operation of a borrow pit by
Excavat ed Products.

The Petition alleges that the proposed excavati on would create a gravity
gradient in the surficial aquifer, which would all ow | eachate from a near by
Sem nol e County sprayfield to enter the excavation and interm x with water of
the Upper Floridan aquifer. The Petition alleges that the filtering ability of
the site woul d be reduced by 75% due to the proposed renoval of overburden and
t hat excavati on woul d i ncrease the anmount of contam nated runoff entering the
Upper Fl oridan aquifer

The Petition alleges that the proposed excavati on woul d dewat er nearby
wet | ands and destroy the habitat of species that are endangered, threatened, or
of special concern. The Petition also alleges, under the heading of "recharge
functions,” that the Applicant has inadequately tested the hydraulic
conductivity of post-devel opnent overburden. Lastly, the Petition challenges
t he adequacy of the notice of the hearing at which the District decided to
approve the subject application for a Managenment and Storage of Surface Waters
permt.

On January 28, 1992, Petitioners filed an Anended Petition for
Admi ni strative Hearing Pursuant to F.S. Section 120.57 setting forth
substantially the same allegations as in the Petition, but anending the
al | egati ons concerni ng standing.

At the final hearing, Petitioners were granted | eave to anmend their amended
petition to assert that septic tank effluent would contam nate the borrow pit
| ake and aquifers. The undersigned also granted the District's request to take
official recognition of the St. Johns River Water Managenent District's
"Applicant's Handbook, Managenent and Storage of Surface Waters, 11-12-91."

At the final hearing, Petitioners called seven wi tnesses and offered into
evi dence 50 exhibits, Veigle and Excavated Products called six w tnesses and
offered into evidence 13 exhibits, and the District called five witnesses and
offered into evidence 21 exhibits. Al exhibits were adm tted except
Petitioners Exhibits 52 and 53 and Applicant Exhibit 13.

No transcript was ordered. Each party filed a proposed recomended order
Treat ment of the proposed findings is detailed in Appendix A



FI NDI NGS OF FACT
I. The Parties

1. Petitioner CROP is a Florida corporation. "CROP" is an acronymfor the
Conmittee to Resist Qppressive Politicians. Petitioners Geneva Defense
Associ ation and Save Qur St. Johns are subcommittees of CROP. Petitioner
Crabtree, who resides in Geneva, Florida, is chair of CROP and a nenber of the
subconmi tt ees.

2. Petitioner Crabtree obtains his residential potable water fromthe
Mul | et Lake Water Association, which has enployed Petitioner Crabtree as its
wat er plant manager. The principal well of the Miullet Lake Water Association
whi ch draws fromthe Geneva bubbl e descri bed bel ow, is about 500 feet southeast
of the subject site

3. Respondents Veigle and Excavated Products (Applicant) have requested
Respondent St. Johns River \Water Managenent District (District) to issue a
permt for the nanagenent and storage of surface waters (MSSW. Applicant
proposes to excavate a borrow pit in northeast Sem nole County about three mles
south of the St. Johns River, three mles west of Lake Harney, 1.5 mles east of
Lake Jessup, and four miles north of the Econl ockhatchee River. The irregularly
shaped parcel, which is about one mle northwest of Geneva, is bounded on the
north and east by State Road 46 and the south by Cochran Road.

1. Hydrogeol ogy of Region and Site

4. The parcel overlies a 22-square mle freshwater lens in the Upper
Fl ori dan aqui fer1l/ known as the Geneva bubble. The groundwater in the bubble
contai ns chloride concentrations of less than 250 ng/l. The bubble, which is
about 350 feet thick in the center of its recharge area, is surrounded by
bracki sh relict seawater.

5. The bubble's 15-square mle recharge area is marked by | and el evati ons
of at least 25 feet.2/ The subject site is situated just inside the northwest
boundary of the recharge area.

6. The Ceneva bubble is dependent upon freshwater recharge fromloca
rainfall, which flushes out ancient seawater fromthe Floridan aquifer. Geater
recharge takes place at |ocally higher |and el evati ons, which rest on nore
per meabl e sedi nments.

7. A USGS study, "Hydrogeology in the Area of a Freshwater Lens in the
Fl ori dan Aqui fer System Northeast Sem nole County, Florida," prepared by G G
Phel ps and K. P. Rohrer and published in 1987, describes the recharge process as
fol | ows:

The Ceneva freshwater lens is a result of

| ocal recharge that percol ates downward from
the surficial aquifer to the Floridan
Recharge occurs when water levels in the
surficial aquifer are higher than the water
levels in the Floridan (a downward gradi ent
exi sts). The area encl osed by the 25-foot
altitude contour . . . is where nost of the
recharge occurs. . . . In some areas of

| ower topography3/ the gradient is upward



(di scharge areas) whereas in other areas the
gradient is downward, but the head difference
between the surficial aquifer and Floridan
aquifer systemis slight and little recharge
takes place. At [one] site, the vertica
hydraul i ¢ gradi ent changes direction
seasonal | y--upward during the dry season and
downward during the wet season.

* * *

The water level or head difference between
the two aquifers is not the only factor
controlling recharge. O her inportant
factors are hydraulic conductivity and

t hi ckness of the internediate confining unit.
The confining unit nust be thin and perneabl e
enough to all ow appreciable recharge to the
upper part of the Floridan

CROP Exhi bit 44, page 20.

8. The relationship of current topography to the Geneva bubble is

underscored by the proximty of the bubble to the Geneva HIl. Separated by the
St. Johns River fromthe Del and Ridge, Crescent Gty Ridge, and Palatka H Il to
the north, the Geneva Hill and these three other geol ogical formations run a

di stance of about 70 mles parallel to, and about 25 miles inland of, the
current Atlantic shoreline. This ridgeline, which forns part of the Wcom co
Shorel i ne, was probably forned about 100,000 years ago when sea | evel was about
100 feet higher than present. Local |and surfaces | ess than 25 feet el evation
were the nost recently covered by seawater, which may explain the brackish water
contained in the Floridan aquifer under these |ower elevations.

9. The hydrogeol ogy of the region, including the site, consists of the
surficial aquifer, which overlies the internediate confining unit consisting of
M ocene sedi nents. Beneath these confining sedinents is the Floridan aquifer
consi sting of perneable |linmestone and dolomte beds. The water in the Floridan
aquifer travels northeastward fromprine recharge areas to di scharge in areas
along the St. Johns River.

10. In areas of high land el evations (over 25 feet) centered around
Ceneva, the confining sedinments are sandy and thus | eaky. By contrast, the
confining unit in |lower areas may be relatively inperneable due to clay |ayers
as thick as 20 feet. The high | and el evati ons, where the Geneva bubble is
recharged, feature a downward hydraulic gradient fromthe surficial aquifer to
the Floridan aquifer and the absence of thick clay |ayers.

11. Shall ow | akes near the subject site replenish the Geneva bubbl e by
collecting water that slowy percolates through the surficial aquifer to the
Floridan aquifer. The rate of recharge nmay be affected by the fact that the
wat er el evations of these | akes may vary dramatically fromyear to year and from
wet - season to dry-season. On the other hand, the potentionetric surface water
el evation of the Floridan aquifer in this area remains fairly constant over the
long-term although it varies about 5 feet seasonally.

12. The preservation of the boundary between the freshwater |ens and
surroundi ng bracki sh water requires that the bubble receive sufficient



freshwater recharge so that it can maintain an annual groundwater outfl ow of at
| east 10 inches annually. A year of little rainfall, such as 1981, may reduce
the freshwater outflow to half the necessary amount. |If the deficiency exists
for a "nunber of years," the equilibriumbetween the freshwater and bracki sh
wat er woul d be disturbed. CROP Exhibit 44, page 68.

13. Goundwater withdrawals fromthe Geneva bubble total |ess than 5% of
t he bubbl e's average annual recharge. Although the rate of well punping is
i ncreasing, withdrawals will not significantly exceed this percentage for
several years. However, the freshwater outflow and recharge are finely bal anced
prior to consideration of the inpact of wthdrawals.

14. Cal cul ating 30-year averages, the USGS study di scloses that the
recharge available to the Geneva bubble is 10.8 inches annually and the
groundwat er outfl ow, exclusive of withdrawals, is 10.4 inches annually. For the
years studi ed, 1981-82, the withdrawals totalled only 0.37 inches, so there was
no significant change in groundwater storage. CROP exhibit 44, page 67.

15. The critical bal ance between recharge and groundwater outflow for the
CGeneva bubble will beconme even finer with projected increases in wthdrawals.
The USGS study reports that, in 1981, total punpage--all reasonably assunmed to
be fromthe Floridan aquifer--was 0.44 nillion gallons per day (M3). This
translates to 0.37 inches when distributed over the 22- square mle freshwater
| ens. The punpage vol unes were: Millet Lake Water Association--0.02 M3; Lake
Harney Water Association4/--0.03 M3; individual wells--0.18 M3; and
agriculture--0.21 MED. CROP Exhibit 44, pages 65-66.

16. The 1989 average daily flow for Miullet Lake and Lake Harney were 0.032
and 0.040 M3D, respectively, for a total of 0.072 Ma&. The two utilities are
predicted to punp, by 1996, 0.138 and 0.065 M3D, respectively, for a total of
0.203 M3D. CROP Exhibit 10, page 314.

17. Additionally, Sem nole Wods is punping groundwater fromthe Geneva
bubble a little over one mle southeast of the subject site. CROP Exhibit 10,
page 63. The withdrawals attributable to Sem nole Wods are 0.028 M3 in 1989
and 0.131 M in 1996. CROP Exhibit 10, page 314.

18. Even assuming a constant punpage rate for individual and agricultural
wel l's, the total punpage of the Geneva bubble in 1989 was 0.49 M3D, which is an
increase of 11%in eight years. This translates to an annual w thdrawal of 0.41
i nches when distributed over the 22-square mle freshwater |ens.

19. By 1996, the total punpage of the bubble, again assum ng no change for
i ndi vidual and agricultural wells, will be about 0.724 M3D, which is an increase
of about 45%in seven years. This translates to an annual w thdrawal of 0.6
i nches when distributed over the entire freshwater |ens.

[11. Application for MSSW Permt

20. By Individual Permt Application filed May 14, 1991, James K
Froehlich applied for an MSSWpermt. The application describes the project as
a borrow pit that, upon conpletion, would becone part of a single famly
residential devel opment.

21. Following a request for further information, M. Froehlich's
engi neers, the Civil Design Goup, provided additional information by response
dated Septenmber 13, 1991. An acconpanying letter dated Septenber 12, 1991,



di scl oses that the owner and applicant is now Excavated Products, which
purchased the bul k of the property.

22. The Septenber 12 letter states that the project, now known as
Froehlich Lake Estates, would produce no offsite discharge. The letter assures
that the project would result in no dewatering of wetl ands.

23. The Septenber 12 letter indicates that readings
had been taken from four piezometers fromApril to Septenber, 1991. The letter
reports:

As noted, the water table is fairly flat and
at approxi mate el evation of +20.5 feet

N G V. D. . . . Using this nost recent site-
specific data, we therefore estinmate that the
normal seasonal high water |evel of the
proposed | ake will be at approximate

el evation of +20.5 feet NG V.D. This
estimate supersedes the earlier estimte

of +24.0 feet NNGV.D. The estimted
seasonal fluctuation of the water level is
expected to be approximately 3 feet. There-
fore, we will expect the water table to
fluctuate fromelevation +17.5 to +20.5

N.G V.D. during the course of the year.

Applicant Exhibit 2, page 3.

24. The Septenber 12 letter identifies only two culverts on the property.
Runni ng under State Road 46, both pipes are conpletely plugged with silty
sediment. The letter indicates that none of the wetlands in the project area
has any offsite connections, such as through wetlands vegetation or ditches.

25. The Septenber 12 letter represents that the project would have "no
connection to Waters of the State." Applicant Exhibit 2, page 11. The only
wet | and upon which the project would encroach is the 0.24-acre Wtland E, as
identified on the map described below. No mitigation is proposed because of the
[imted size of Wetland E and the fact that no other encroachnments woul d take
pl ace.

26. In response to a request for reasonable assurance that the
construction of the borrow pit would not affect adversely the hydrol ogic
functions of the wetlands in the area, the Septenber 12 letter states:

As nentioned previously, the estimated
seasonal high water table elevation is +20.5
feet NGV.D. In wetlands adjacent to the

| ake at higher elevations, a clay core wll
be installed to hydrologically isolate the
wetlands fromthe | ower elevation |ake. The
details of the clay core will be submtted
when additional borings are done al ong the
wet | and peri neter.



Applicant Exhibit 2, page 9.

27. The Septenber 12 |etter acknow edges that the Applicant does not
intend to create a littoral zone or marsh creation. Onsite nuck would be
stockpiled and used to create the 6:1 slopes fromthe edge of the pit to about
3.5 feet below anticipated pool elevation. Applicant does not propose dunping
offsite muck onsite.

28. The Narrative portion of the Septenber 13 response materials indicates
that the normal high water was reduced from24.0 to 20.5 feet based on new
i nformation, and the bottom of the excavation was raised from-20 to -17 feet to
provide at |east 15 feet of protection for the Floridan aquifer. Additionally,
the Narrative notes that three groundwater nonitoring wells would be constructed
(one upgradi ent and two downgradient) to test nonthly for |evel of groundwater,
chloride, turbidity, Ph, and hydrocarbons.

29. The hydrogeol ogical information contained in the Septenber 12 letter
and Septenber 13 response is largely derived fromJammal & Associ ates (Jammal).
Jammal has studied the site fromearly 1989 through 1991.

30. The Septenber 13 response materials include a Jammal report dated
April 17, 1991, concerning the location of the top of the Iinestone |ayer.
Based on anal ysis of five test borings, the Janmal April 17 report determ nes
that the top of the Ilinestone | ayer and, thus, the Floridan aquifer is nearly
flat on the site and ranges in depth fromabout -32 to -33.5 feet. The Janmal
April 17 report concludes that the then- proposed excavation depth of -20 feet
woul d | eave a soils thickness of 12 to 16.5 feet between the bottom of the
borrow pit and top of the Iinestone |ayer marking the top of the Floridan
aqui fer.

31. Follow ng another request for further information, Applicant provided
additional information by response dated Cctober 25, 1991, fromthe Cvil Design
G oup, Inc. The Cctober 25 response materials contain a new application from
James P. Veigle, President. The new description of the project is limted to
the construction of a borrow pit to yield fill for the construction of an
expr essway.

32. The Cctober 25 response materials include several diagranms and maps.
Al but one of these diagranms and naps are incorporated into the permt approved
by the St. Johns River Water Managenent District (District).5/

33. The Cctober 25 response materials include a post- devel opnent drai nage
map of the site. The map reports that the project site totals 111.3 acres,
i ncluding a 36.5-acre proposed |ake within a 55.2-acre borrow pit area, as
measured fromthe dry top of the sl ope.

34. The post-devel opment drai nage map depicts the site's wetl ands, which
total 22.6 acres. The wetlands and proposed pit are depicted in Appendi x B. 6/

35. Wetland A, which consists of 9.8 acres, is slightly west and north of
the center of the site. Wtland B, which is on the north boundary of the
proj ect boundary just north of Wetland A consists of only 0.67 acres. Wetland
C, which is at the northernnost tip of the subject parcel, consists of 1.1 acres
and abuts State Road 46. About 500-600 feet south and east of Wetland Cis
Wetl and D, which also abuts State Road 46. Wetland D consists of 1.6 acres.



36. Wetland E, which is just south of Wetland D, is slightly east of the
center of the project. Wtland E, which would be excavated as part of the
borrow pit, consists of 0.24 acre. Wtland Fis in the southcentral part of the
site and consists of 6.75 acres. Wtland Gis south of Wetland F. Consisting of
2.64 acres, Wetland G was probably bisected at the property line by the
construction of Cochran Road.

37. The post-devel opnent drai nage nmap contains a table describing each of
the wetlands, which are all classified as isol ated herbaceous wetl ands. The
pl ant species for Wetland A are willows, prinrose willows, dogfennel, and
bl ackberry with one acre of sawgrass, pickerelweed, and associ ated pani cum
grasses. Wetland B hosts sawgrass and panicum Wetlands C and D are
characterized by pani cum and sedges with bay trees around the perineter.
Wet | and E has pani cum and prinrose willow Wetland F features nai dencane,
pi cker el weed, sedges, juncus, bullrush, and dogfennel. Wtland G has pani cum
sedges, and dogfennel w th young cypress trees.

38. The post-devel opnent drai nage map i ndicates that significant areas of
relatively land surface high elevations of about 50 feet exist imediately west
of the north and west boundary of the site and i medi ately east of the south and
east boundary of the site. The site itself features varying |and surface
el evations with greater slopes in the southeast and northwest corners. The
post - devel opnent drai nage map shows the direction of overland drainage. As at
present, the site would continue to receive runoff at its northwest corner

39. The post-devel opnent drai nage nap represents that the proposed net hod
of excavation is to dry mine until the water table is encountered and then to
proceed deeper with drag lines or hydraulic dredging to the final proposed
depth. Regardless of the nmethod, "[n]o water will be w thdrawn fromthe
excavation pit or circulated. Water control berns will not be necessary as the
depth of the water table will be below the rimof the excavation area at al
times." Applicant Exhibit 3, Sheet 2 of 3, CGeneral Note 13.

40. The post-devel opment drai nage nap descri bes the groundwater nonitoring
wel I's, which would nonitor the surficial aquifer. One well would be upgradient
and two wells woul d be downgradi ent of the excavation area. Sanples would be
taken nonthly and reported quarterly to the District and Senmi nole County for
water |l evel, chloride, turbidity, Ph, and hydrocarbons. Mbnitoring would begin
45 days prior to excavation below the water table. Applicant Exhibit 3, Sheet 2
of 3, Ceneral Note 19.

41. The proposed nonitoring well |ocations are shown on the post-
devel opnent drainage map. MAM1 is at the 29-foot contour just off the right-of-
way for Cochran Road at the southern tip of the property. MM1 is within 100
feet west of Wetland G MM 2 is between the 25- and 26-foot contours | ess than
50 feet south of Wetland C. MW 3 is between the 42- and 43- foot contours at
t he sout heast corner of the site. MWM3 is about 500 feet east of Wetland F and
500 feet northeast of Wtland G 7/

42. The post -devel opment drai nage map shows that the slope of the pit
woul d be 6:1 (e.g., one foot deep per six feet parallel to |land surface) down to
3.5 feet below anticipated water level. At 17 feet elevation, the slope would
steepen to 2:1. The map indicates that normal water |level for the pit would be
20.5 feet.



43. The Cctober 25 response materials also include a cross-section di agram
of the borrow pit. The cross-section shows the bottomof the pit at -17 feet,
whi ch nmeans that the water depth of the pit would be 37.5 feet deep if the
stabilized pool elevation is 20.5 feet. The cross-section depicts silt fences
pl aced on the boundary of each wetland around which the pit would be excavated:
Wetlands A, D, F, and G (except where no excavati on woul d take place at the edge
of Wetland G nearest Cochran Road and the edge of Wetland D nearest State Road
46) . Except for the side of Wetland D facing the pit, the pit would be excavated
to within 10 feet of each of the above-described wetl ands boundaries facing the
excavati on.

44. The Cctober 25 response materials include an additional discussion of
groundwat er managenent prepared by Jammal. The report, which is dated Cctober
14, 1991, restates the projection that the wet season pool elevation of the
excavated pit would stabilize at about 20.5 feet elevation. The Janmal Cctober
14 report observes that the pool mght stabilize at a higher elevation during
constructi on.

45. The uncertainty as to the stabilized wet season water elevation of the
filled pit is due to a nunber of factors set forth in the Jammal Cctober 14
report. These include:

The estimated seasonal high groundwater table
el evation around the perineter of the pond in
t he post-devel opnent condition

Potential for lateral groundwater inflow to
and outflow fromthe pond fromthe
surroundi ng aquifer. This potential is

rel ated to the upgradi ent/downgradi ent

anbi ent seasonal high water table el evation
upgr adi ent wat ershed, aquifer transm ssivity,
and hydraulic gradi ent upstream and
downstream of the pond.

* * *

Increase in vertical groundwater inflow into
or out of the pond as a result of reducing
the thickness of clastic sedinents between
the water table aquifer and the subjacent
aquifer (i.e., the internmedi ate aquifer of

Fl ori dan aquifer).

Vol umre of stormmater entering the pond and
rate of dissipation of stormwvater via natura
infiltration into the water table aquifer or
filtration through underdrains or simlar
structures.

Net of direct precipitation on the poo
surface mnus | ake evaporation for the normal
rai ny season.



Applicant Exhibit 3, Jammal report, page 1

46. If, during excavation, the pool were to stabilize at a higher
el evation, the Janmal Cctober 14 report recommends a m ni mum berm el evati on of
25 feet to ensure that the borrow pit would not discharge into the wetl ands.
Ongoing nonitoring would determne if a higher bermwere needed. 8 The Jamal
Cct ober 14 report does not address the possibility of a |ower stabilized poo
el evation for the filled pit.

47. The Janmal Cctober 14 report notes that water w thdrawn during the
startup dewatering woul d be contained onsite in a settling basin to all ow
infiltration back into the surficial aquifer. According to the report, the
sandy soils in the area are very perneable, and rainfall would quickly
infiltrate the ground surface before reaching the excavation

48. The di scussion of the groundwater drawdown inpacts in the Jamal
Cctober 14 report is dependent upon the projections of pool elevations of the
pit during dredgi ng and upon conpl etion. The discussion of groundwater drawdown
uses a 15- foot potentionmetric surface of the Upper Floridan aquifer at the
site. The Jammal Cctober 14 report warns that reducing the water level in the
pit below this elevation for a sustained period "may result in upward flow from
the sensitive freshwater bubble in the Floridan aquifer." Applicant Exhibit 3,
Jammal report, page 5.

49. The Janmmal Cctober 14 report deals with the potential upwelling
problem by noting that the normal seasonal high water elevation in the pit is
projected to be about 20.5 feet. Based on the excavation process proposed, the
Jammal COctober 14 report does not anticipate water levels falling below 17 feet.
In any event, the Jammal Cctober 14 report assures that the water level in the
pit will be nonitored "to ensure that no upward flow fromthe Fl oridan Aquifer
is induced."” Applicant Exhibit 3, Jammal report, page 5.

50. The Jammal Cctober 14 report states that the excavation will reduce
t he t hickness of the sedinments separating the water table aquifer fromthe
Fl oridan aquifer by 37 feet, fromb52 feet to 15 feet.9/ The 15-foot thickness
of clastic sedinments overlaying the Iinestones of the Floridan aquifer is
"adequate for water quality treatnent.” Applicant Exhibit 3, Janmal report,
page 5. But the 70%reduction in original thickness results in an increased
downward gradient fromthe water table to the Floridan aquifer

51. The ensuing increase in recharge to the Floridan aquifer is "not
detrimental ," according to the Janmal Cctober 14 report. However, the
stabilized pool elevation may be reduced if the "magnitude of the upgradient
shal | ow aqui fer groundwater feed [into the filled pit] is not adequate to
conpensate for the increased vertical recharge within the excavation." The

report continues:

A normal pool elevation which stabilizes
significantly bel ow the pre-devel opnent
groundwat er table can affect the hydroperiods
of the adjacent wetlands. Wetl ands adj acent
to the proposed excavation are at el evations
ranging from+21 to +24 feet NGV.D. If we
find adverse drawdown in the wetlands during



our nonitoring program. . ., a clay core (or
ot her acceptable nethod) will be used to
hydrol ogically isolate the wetland fromthe

| ower el evation | ake.

I d.

52. The Jammal Cctober 14 report adds that the flow of contam nants into
the pit is "mtigated" by the fact that "stornmnater flow directly into the
excavation will be mnimzed." 1d. The report restates that the water table is
"fairly flat" and at an approximate el evation of 20.5 feet. The report thus
concl udes that the normal seasonal high pool elevation for the proposed borrow
pit is estimated to be 20.5 feet. Because the estimted seasonal fluctuation in
the water table is about 40 inches, the Jammal Cctober 14 report projects that
the water elevation of the filled pit will vary during the year from 17- 20.5
feet.

53. The Jammal Cctober 14 report describes a groundwater nonitoring plan
that involves devices in addition to the three shall ow aquifer nonitoring wells
descri bed above. A staff gauge in 0.1-foot increments would be placed in the
pit and read tw ce daily during excavation. The records would be submitted at
unstated intervals to the District and Sem nol e County.

54. A Janmal representative would select locations for the installation of
an undet erm ned nunber of shall ow aquifer piezoneters along the edges of the
wet | ands adj acent to the excavation. The Jammal representative would al so
select the location for the installation into the Floridan aquifer of an
addi ti onal piezonmeter "[s]ince there is no site specific data on the altitude of
the potentionmetric surface of the Floridan aquifer and since the aquifer is
subj ect to seasonal variation."™ Applicant Exhibit 3, Jammal report, page 6.
During the first month of operation, the readings (to the nearest 0.1 foot)
woul d be taken daily. Again, records would be submitted at unstated intervals
to the District and Sem nol e County.

55. The third elenment of the groundwater nmonitoring plan calls for on-site
i nspections by a Jammal "geotechnical engineer." At weekly intervals during the
first nonth of operation and at unstated intervals thereafter, the engi neer

will exami ne the quality of effluent
reentering the pit, the operation of the
settling pond, the integrity of the installed
pi ezoneters, and | ook for any signs of
adver se groundwat er inpacts. The
geot echni cal engineer will make witten
recomendations to mtigate any noted
possi bl e adverse groundwater inpacts. The
geot echni cal engi neer al so reserves the
right to make this plan nore stringent if
ci rcunst ances denand

Applicant Exhibit 13, Janmal Cctober 14 report, page 7.
V. Technical Staff Reports and Permit Conditions

56. By letter to M. Crabtree dated Novenber 20, 1991, the District
advised that it would be considering the borrow pit application at a neeting on



Decenmber 10, 1991. The letter contains a Technical Staff Report dated Novenber
27, 1991, and a Notice of Rights.

57. The Novenber 27 Technical Staff Report (TSR-1) describes the proposed
project, identifies M. Veigle as the applicant, nentions Lake Cochran as a
recei ving wat erbody, and ot herwi se sufficiently describes the project so that
M. Crabtree and other interested persons would know that the Board woul d be
consi dering the borrow pit project.

58. Describing the wetlands, TSR-1 notes:

At the time of the field inspection, water
depths within the wetlands varied from
several inches to several feet. The water
levels within the wetlands are dependent on
the fluctuations of the Floridan Aquifer

The vegetation and condition of such wetl ands
change seasonal ly and annual ly, due to
differences in the anmount of rainfall and the
degree of recharge.

Applicant Exhibit 13, page 5.

59. Concerning the inpact of the proposed excavation on the wetlands, TSR
1 states:

No i nmpact is proposed on the remai nder of the
22.4 acres of herbaceous wetlands [other than
t he excavation of 0.24-acre Wetland E] within
the project boundary. District Staff does
not anticipate that drawdown will occur

wi thin the adjacent wetl ands, due to the
absence of a confining layer within the
project area, and the nmethod of construction
proposed (no dewatering offsite). The 0.2
acre wetland [Wetland E] is bel ow the
threshold for review, as set forth in section
10. 7.4, [Applicant's Handbook].

Applicant Exhibit 13, page 5.

60. TSR-1 approves the use of a dry detention pond and swales to control
stormvat er runoff. Although |located in the 100-year floodplain, the proposed
project, according to TSR-1, would not adversely affect the storage capacity of
the fl oodplain because no fill would be added to the fl oodpl ain.

61. TSR-1 does not address in any detail the inpact of the proposed
project on the Geneva bubble. TSR-1 states that Applicant originally proposed
to |l eave only 10 feet of confining sedinments over the Floridan aquifer, but, due
to concerns expressed by the public and coments fromDi strict staff, Applicant
agreed to |l eave a m ni num separation of 15 feet.

62. TSR-1 contains 11 conditions. Condition 1 is that the permt expires
Decenmber 10, 1996. Condition 3 is: "The permttee nust obtain a CGeneral or
I ndi vidual permt fromthe District prior to beginning construction of
subsequent phases or any other work not specifically authorized by this permt."
Applicant Exhibit 13, page 6.



63. Incorporating as a condition the nmaps and di agrans di scussed above,
TSR-1 concl udes that the proposed project is consistent with the requirenents of
Chapters 40C-4 and 40C 42. The acconpanying Notice of Rights informs the
recipient:

A party whose substantial interests are
determ ned has the right to request an

adm nistrative hearing by filing a witten
petition with the [District] within 14 days
of receipt of notice of the District's intent
to grant or deny a pernit application .

A party whose substantial interests are
determ ned has the right to request an

adm nistrative hearing by filing a witten
petition in the office of the District Cerk
within 14 days of receipt of notice of final
District action on a permt application, as
provided in [Rule] 40C-1.511 . . ., if the
CGoverni ng Board took action which
substantially differs fromthe notice of
intent to grant or deny the permt
application, or if a substantially interested
party did not receive notice of the
District's intent to grant or deny the permt
application.

Applicant Exhibit 13, page 8.

64. The certificate of service shows that the District mailed M. Crabtree
a Notice of Rights on Decenber 2, 1991. M. Crabtree received the Notice of
Rights and TSR-1 on Decenber 6, 1991--four days before the schedul ed Decenber 10
District neeting.

65. On Decenber 10, 1991, the District mailed to M. Crabtree anot her
letter, Technical Staff Report (TSR-2), and notice of rights, which M. Crabtree
recei ved Decenber 12, 1991. The Decenber 10 cover letter inforns Petitioner
Crabtree that the enclosed TSR-2 "constitutes a notice of the District's intent
to grant or deny the application. Please refer to the enclosed notice of rights
to identify any rights that you nay have regardi ng the proposed agency action."
Applicant Exhibit 13, page 10.

66. TSR-2 is identical to TSR-1 except for the addition of three new
conditions pertaining to the inpact of the excavation and operation of the
borrow pit on groundwater. These conditions are:

12. During construction and operation, the
permttee nust conduct groundwater nonitoring
in accordance with the "G oundwat er

Moni toring Plan" described in the Hydraulic
Dredgi ng Pl an, prepared by Jammal &

Associ ates, dated October 14, 1991 and
received by the District on Cctober 25,

1991. 10/ The permttee nust include the
followi ng nodifications in the referenced

pl an:



a. The maximuminterval for data
collection is nonthly.

b. An additional shallow aquifer
pi ezoneter must be installed to nonitor the
surficial aquifer elevation outside the
radi us of influence of the borrow pit. The
permttee nust obtain witten approval of the
| ocation for this piezoneter.

c. Mnthly rainfall totals must be
collected at the borrow pit.

d. Mnitoring nmust continue until
sufficient data exists to indicate that the
nmean nornmal wet season water elevation in the
final borrow pit is no less than 20.5 ft
NGVD. The permittee must obtain witten
approval fromthe District prior to nodifying
or termnating the nonitoring program

13. No excavation can occur bel ow el evation
+0 ft NG/D until the permittee submts a

wat er budget anal ysis, based on at |east two
years of data collection fromthe groundwater
nmoni toring plan, that denonstrates that the
nmean normal wet season water elevation wll
not be less than 20.5 ft NGVD. District
staff nust review this analysis and provide
witten approval prior to any excavation

bel ow el evation +0 ft NGVD.

14. If at any time during construction or
operation, District staff determ ne based on
nmoni toring data or water budget analyses
submtted by the permttee that the nmean
normal wet season elevation in the borrow pit
is below 20.5 ft NGVD, the permttee mnust
apply for and obtain a permt nodification to
prevent adverse inpacts or mtigate for
adverse inpacts to adjacent wetl ands.

Applicant Exhibit 13, page 15.

67. At the District Board neeting on Decenber 10, 1991, the Board agreed
to issue the MSSWpermt, but added nore conditions. The record is unclear as
to what conditions were added and when they were added. It is clear, though
that the Board at the Decenber 10 neeting expanded upon Condition 14 in TSR-2 by
di vidi ng the excavation project into tw phases and, as noted bel ow, required
further review prior to excavation of the land followi ng the first phase. On
Decenmber 23, 1991, Petitioners filed the petition with the District challenging
its intent to i ssue the MSSWpermt.

68. A Technical Staff Report dated April 20, 1992 (two days before the
final hearing comenced) (TSR-3) incorporates the conditions of the MSSW permt
approved by the Board on Decenber 10, 1991. Restating the introductory |anguage
and Conditions 1- 11 contained in the prior TSR's, TSR-3 states the foll ow ng
condi tions: 11/



12. During construction and operation, the
permttee nust conduct groundwater nonitoring
in accordance with the "G oundwat er

Moni toring Plan" described in the Hydraulic
Dredgi ng Pl an, prepared by Jammal &

Associ ates, dated October 14, 1991 and
received by the District on Cctober 25, 1991.
The permittee nust submit a revised plan for
District staff approval wthin 30 days of
permt issuance and prior to starting
construction. The revised plan nmust include
the follow ng nodifications: The permttee
must include the follow ng nodifications in
the referenced pl an:

a. The maximuminterval for data
collection is nonthly.

b. An additional shallow aquifer
pi ezoneter mnmust be installed to nonitor the
surficial aquifer elevation outside the radius
of influence of the borrow pit. The
permttee nust obtain witten approval of the
| ocation for this piezoneter.

c. Mnthly rainfall totals must be
collected at the borrow pit.

d. Mnitoring nust continue for a m nimum
period of at |east one year until sufficient
data exists to indicate that the nmean nornal
wet season water elevation in the final
borrow pit is no less than 20.5 ft NGVD
pursuant to conditions 13 and 14. The
permttee nust obtain witten approval from
the District prior to nodifying or
term nating the nonitoring program

e. The Floridan aquifer nonitoring well
must be installed and sufficient data
collected to establish the potentionetric
| evel prior to starting construction.

13. The permittee nmust proceed with
excavation in the foll ow ng phased nanner:

a. Flag the limts of Area "A'" as delineated
on exhibit 1 and notify the District staff in
the Olando Field Ofice at |east one week
prior to starting construction. District
staff nust concur with flagged limts prior
to starting construction.

b. Excavate Area "A", as delineated on
Exhibit 1, to a depth of no greater than +0
ft NGV/D until such time that the permttee
satisfies permt condition no. 14. The
borrow areas outside of Area "A' may be
excavated to a depth no greater than +21 ft
NGVD concurrent with the excavation of Area
A



c. Following the conplete excavation of Area
"A" to elevation +0O ft NGVD, a bottom cont our
survey of Area "A" nust be subnmitted to the
Olando Field Ofice. This survey nust be
signed and seal ed by a Registered Land
Surveyor.

d. Followi ng the submttal of the bottom
contour survey of Area "A' the permittee mnust
submt a water budget anal ysis supported by
an appropriate groundwater flow nodel, based
on sufficient data, collected for a m nimm
peri od of at |east one year fromthe
groundwat er nonitoring plan, that
denonstrates that the nean nornmal wet season
water elevation will not be |less than 20.5
ft. NGVD

134. No excavation can occur bel ow el evation
+0 ft NG/D in Area "A" and bel ow el evation
+21 ft NGVD in the borrow area outside Area
"A" until the permttee submits a water
budget anal ysis, based on at |east two years
of data collection supported by an
appropriate groundwater flow nodel, based on
sufficient data, collected for a m ni mum
period of at |east one year fromthe
groundwat er nonitoring plan, that
denonstrates that the nean nornal wet season
water elevation will not be less than 20.5 ft
NGVD when the pit is fully excavated.

District staff nust review this analysis and
provide witten approval prior to any
excavation below el evation +0 ft NG/D in Area
"A" and el evation +21 ft NGYD in the borrow
area outside of Area "A"

145. |If at any tinme during construction or
operation, District staff determ ne based on
nmoni toring data or water budget anal yses
submtted by the permttee that the nmean
normal wet season elevation in the borrow pit
is below 20.5 ft NGVD, the permttee mnust
stop all excavation and apply for and obtain
a permt nodification to prevent adverse

i npacts or mitigate for adverse inpacts to
adj acent wetl ands or other water resources.

16. Wthin 30 days of pernmit issuance and
prior to starting construction, the pernittee
must submit to the District Olando Field
Ofice, three (3) copies of a revised
construction plan, including contractor notes



on mining operation, to conply with this
permt. The permttee nust obtain District
written approval of the revised plan prior to
starting any construction.

Applicant Exhibit 4, pages 4-5.

69. Area A which is depicted in the diagram attached as Appendi x B
covers a little nore than half of the original area proposed for excavation
Area A includes the easterly side of the proposed pit and continues to abut
State Road 46 and Wetland D. However, Area A does not approach as closely
Wet | ands A and F and i nposes a setback of at |east 100 feet from Wetlands A and
F. This setback would not apply once excavati on began follow ng the conpletion
of the deeper pit in Area A and shallower pit in the remai nder of the origina
pit except for the 100-foot setback from Wtlands A and F.

70. A Technical Staff Report dated April 29, 1992 (TSR-4) (the |ast day of
the hearing), was prepared to indicate the | anguage of the conditions that
District staff determ ned woul d be necessary after considering the evidence
presented at the hearing. Al though referred to as TSR-4, it woul d appear that
the TSR formwas adopted for ease of reference and District staff was not
issuing TSR-4 as a formal TSR

71. TSR-4 makes the follow ng changes to TSR-3:

12. During construction and operation, the
permttee nust conduct groundwater nonitoring
in accordance with the "G oundwat er

Moni toring Plan" described in the Hydraulic
Dredgi ng Pl an, prepared by Jammal &

Associ ates, dated October 14, 1991 and
received by the District on Cctober 25, 1991
The permittee nust subnmit a revised plan for
District staff approval wthin 30 days of
permt issuance and prior to starting
construction. The revised plan nmust include
the followi ng nodifications:

a. The maximuminterval for data
collection is nonthly weekly.

b. An additional shallow aquifer
pi ezoneter and staff gauge nmust be installed
at a "reference site" to nonitor the
surficial aquifer elevation outside the
radi us of influence of the borrow pit. The
permttee nust obtain witten approval of the
| ocation for this piezoneter nonitoring
| ocati on.

c. Mnthly Wekly rainfall totals nust be
collected at the borrow pit.

d. Mnitoring nust continue for a m nimum
period of at |east one year or |onger after
Area "A" is conpleted until sufficient data
exists to indicate that the nmean normal wet
season water elevation in the final borrow
pit is no less than 20.5 ft NGVD pursuant to
conditions 13 and 14 conpl ete the water
budget anal yses as required by conditions 15,



16 and 17. The permittee nust obtain witten
approval fromthe District prior to nodifying
or termnating the nonitoring program

e. The Floridan aquifer nonitoring well
must be installed and sufficient data
collected to establish the potentionetric
| evel prior to starting construction.

13. Prior to starting construction (borrow
operation), the permttee nmust install a
staff gauge and piezoneter, referenced to
NGVD datum by a regi stered | and surveyor, in
wetl ands "A*, "B", "C', "D', "F' and "G

The permittee nust nonitor the water |evel at
each wetland nonitoring station and at the
"reference site" |ocated outside the

i nfl uence of the borrow pit (as required
under Permit Condition 12b.) on a weekly
interval. This nmonitoring [nust occur for a
period prior to starting construction
approved by the District as sufficient to
establ i sh a baseline conpari son between the
reference site and each nonitored wetl and.
Moni toring must] 12/ continue until
construction is conpleted. The permttee
must submit this nmonitoring data for each
month to the District's Olando office by the
end of each cal endar nonth.

14. The permittee nmust provide one surveyed
transect each in wetlands A, Gand F. The
transects will be |ocated as shown on Exhibit
1. The ground el evations and surface water
el evations referenced to N.G V.D. nust be
submtted as a part of the certified survey,
prior to starting construction. The survey
nmust be conducted and certified by a surveyor
registered in the State of Florida.

135. The pernittee nust proceed with
excavation in the foll ow ng phased nmanner

a. Flag the limts of Area "A'" as delineated
on exhibit 1 and notify the District staff in
the Olando Field Ofice at |east one week
prior to starting construction. District
staff nust concur with flagged limts prior
to starting construction.

b. The limts of Area "A" nust be at | east
100" fromthe boundaries of wetlands A and F
as such wetl and boundari es are shown on the
Post Devel opnent Drai nage Map prepared by the
Cvil Design Group dated July 1991 and
received by the District on Cctober 25, 1991



bc. Excavate Area "A", as delineated on
Exhibit 1, to a depth of no greater than +0
ft NGVD until such time that the permttee
satisfies permt condition no. 146. The
borrow areas outside of Area "A' may be
excavated to a depth no greater than +21 ft
NGVD concurrent with the excavation of Area
"A.

cd. Follow ng the conpl ete excavation of
Area "A' to elevation +0 ft NGVD, a bottom
contour survey of Area "A' nust be submtted
to the Olando Field Ofice. This survey
must be signed and seal ed by a Registered
Land Surveyor.

de. Following the submttal of the bottom
contour survey of Area "A' the permittee nust
submt a water budget anal ysis supported by
an appropriate groundwater flow nodel, based
on sufficient data, collected in accordance
wi th the approved nonitoring plan, for a

m ni mum peri od of at |east one year or |onger
after Area "A' has been excavated to

el evation O NGVD, until sufficient data
exists to calibrate and verify the water
budget analysis. The water budget analysis
nmust denonstrate that the water level in the
borrow pit in a normal rainfall year will be
at least two (2) feet above the ground

el evations within a 100 foot radius of the
center of wetlands "A" and "G' during January
t hrough April fromthe groundwater nonitoring
pl an, that denonstrates that the nean nor nal
wet season water elevation will not be |ess
than 20.5 ft. NGVD.

146. No excavation can occur bel ow el evation
+0 ft NGVD in Area "A' and bel ow el evation
+21 ft NGVD in the borrow area outside Area
"A" until the permttee submits a District-
approved water budget anal ysis supported by
an appropriate groundwater flow nodel, based
on sufficient data, collected in accordance
wi th the approved nonitoring plan, for a

m ni mum peri od of at |east one year or |onger
after Area "A' has been excavated to

el evation O NG/D until [sic] sufficient data
existing to calibrate and verify the water
budget analysis. The water budget anal ysis
nmust denonstrate that the water level in the
pit in a normal rainfall year will be at

| east two (2) feet above the ground

el evations within a 100 ft radius of the
center of wetlands "A" and "G' during January
t hrough April fromthe groundwater nonitoring
pl an, that denonstrates that the nean nor nal



wet season water elevation will not be | ess
than 20.5 ft NGVD when the pit is fully
excavated. District staff nust reviewthis
anal ysis and provide witten approval prior
to any excavation bel ow el evation +0 ft NGVD
in Area "A" and elevation +21 ft NG/D in the
borrow area outside of Area "A"

157. If at any tine during construction or
operation, District staff determ ne based on
noni toring data or water budget analyses
submtted by the permttee that the water
level in the pit during a normal rainfal

year will not be at least two (2) feet above
the ground el evations within a 100 foot
radi us of the center of wetlands "A" and "G
during January through April mean normal wet
season elevation in the borrow pit is bel ow
20.5 ft NGVD, the permttee nust stop al
excavation and apply for and obtain a permt
nodi fication to prevent adverse inpacts or
mtigate for adverse inpacts to adjacent
wet | ands or other water resources.

18. If at any tinme during construction
(borrow operations), the neasured water |evel
in any of the wetlands, as adjusted for any
di fference observed with the "reference site"
during pre-construction nmonitoring, is 0.5
ft. bel ow corresponding water level in the
"reference site", the permttee nust

i medi atel y cease the borrow operation until
the relative difference in water |evel

bet ween each nonitoring site and the
reference site is no nore than 0.5 ft.

19. The limt of borrow operation nmust be at
| east 200 feet fromany septic tank drain
field. Prior to construction, the permttee
must submit to the District a map delineating
the location of all septic tanks and septic
tank drain fields within 500 feet of the
property boundary.

20. The pernmittee nust maintain a continuous
berm at elevation 27.0 ft NGVD between
wetland "D' and the borrow pit during
construction and operation of the project. A
m ni mum bermwi dth of four (4) feet nust be
mai nt ai ned.

1621. Wthin 30 days of permt issuance and
prior to starting construction, the pernittee
must submit to the District Olando Field
Ofice, three (3) copies of the foll ow ng

a. a revised construction plan, including
contractor notes on mning operation, to



comply with this permt; and,

b. a detailed plan for the water budget
anal ysis, including all methodol ogi es and
data to be used

The permittee nust obtain District witten
approval of the revised plan prior to
starting any construction.

V. Inpact of Proposed Borrow Pit and Adequacy of
Permit Conditions

A.  Contam nation of Floridan Aquifer

72. Petitioners allege that excavation of the pit would facilitate the
i ntroduction of various pollutants into the Floridan aquifer. The potenti al
sources of pollutants are a nearby sprayfield, possible septic tank drainfields,
and general stormmater runoff. Regarding the sprayfield and possible septic
tank drainfields, the issues involve surface water runoff and groundwater
nmovenment. Petitioners assert that the stormaater runoff problens would be
exacerbated by the location of the subject site in the 100-year fl oodpl ain.

73. Two of these issues require little consideration. Nothing in the
record suggests that effluent fromany septic tanks in the area would fl ow onto
the subject site or, if so, into the pit, regardless whether the flow were on
the surface or in the ground. |In any event, Condition 19 adequately addresses
the septic tank issue, to the extent that one exists.

74. The principle source of polluted stormwvater runoff onto the subject
site is State Road 46, which drains into Wetlands C and D. Wtland D woul d abut
the pit, but Condition 20 requires the construction of a bermat elevation 27
feet between the wetland and the pit to protect the latter fromrunoff. There
is sone evidence of agricultural activity in the area, but the evidence is
insufficient to determ ne the volunme and conposition of the agricultural runoff
or the direction of its flow

75. The subject site is located in the 100-year floodplain. However,
Appl i cant does not propose the introduction of any fill, so the floodplain
functions in terns of storage and conveyance shoul d not be substantially
affected. The evidence concerning agricultural activities and septic tanks is
insufficient to determ ne that floodwaters would necessarily carry |ivestock
wastes, fertilizers, insecticides, herbicides, and septic tank effluent into the
borrow pit. As noted bel ow, sprayfield operations will cease during storm
events, Thus, the design of the borrow pit, including the berns and Condition
20, adequately address the issues of the floodplain and runoff fromthe 100-year
storm event.

76. The sprayfield raises the only serious pollution issue. A reclainmed-
wat er sprayfield owned and operated by the City of Sanford will be |located on a
| arge parcel abutting the northwest boundary of the subject parcel. Consisting
of nearly 900 acres of hay fields and citrus groves, the sprayfield will receive
2.84 mllion gallons per day of tertiary-treated donestic wastewater wth,
according to the DER permit, "high level disinfection for reclai ned water
delivered to the reuse system"”

77. Drainage fromthe southeast corner of the sprayfield is in the
direction of the subject site. The flow in the shall ow aquifer belowthe



sout heast corner of the sprayfield is also in the direction of the subject site.
The citrus groves will be located on the portion of the sprayfield nearest the
subj ect parcel

78. The sprayfield was permitted on April 15, 1991, and is still under
construction. The conditions of the sprayfield pernmt are stringent in ternms of
requi ri ng back-up equi pnent and operating personnel. Permt conditions demand a

reduction in total suspended solids to not nore than 5 ng/l and the maintenance
of 1 nmg/l total chlorine residual after a mninumcontact period of 15 m nutes.

By these two paraneters, the permt indirectly undertakes the conpl ex process of
viral monitoring; no direct nonitoring of viral agents will be attenpted.

79. The mcro-jet irrigation systemapplies the reclainmed water in no nore
than a two-foot radi us beneath each citrus tree so as to mnimze the
possibility of runoff. The rate of applicationis low-0.8 to 1 inch per week.
The soils in the area are highly perneable, especially at the higher elevations
where, otherw se, reclained water runoff would be a greater risk. The |and
application systemw Il not be operated during stormevents.

80. Sone of the reclainmed water will be lost to evaporation. The mgjority
of the reclainmed water will be transpired by the trees while the water is stil
in the root zone above the water table. The renainder of the reclainmed water
will percolate into the shallow aquifer. The primary direction of travel for
this reclained water is vertical through the confining |ayer and into the
Floridan aquifer, not lateral within the shallow aquifer. As the reclained
water mgrates through the confining | ayer between the shall ow and Fl ori dan
aqui fers, additional contam nants will be filtered fromthe reclai med water or
sinmply fail to survive during the length of time required for the water to reach
the Floridan aquifer while percol ating through the undi sturbed, relatively thick
confini ng sedi nents.

81. The excavation of the borrow pit would create a downgradi ent that wll
attract the reclainmed water that noves laterally. Any portion of the reclained
wat er that proceeds directly into the Upper Floridan aquifer beneath the pit
wi t hout passing through the pit would travel ed through a | onger section of the
confining layer (given its diagonal path) than the reclai med water percol ating
into the Floridan aquifer directly below the sprayfield. Nothing in the record
establishes that the reclai med water percolating straight down beneath the
sprayfield threatens the quality of the water in the Floridan aquifer

82. A portion of the reclainmed water will enter the shall ow aquifer and
then be discharged into the borrow pit, rather than pass fromthe shall ow
aqui fer through the confining beds and into the Upper Floridan aquifer. The
recl ai med water reaching the Upper Floridan aquifer fromthe borrow pit will not
travel through as much confining sedinents as will the recl ai ned water passing
straight into the Upper Floridan beneath the sprayfield. The reclained water
will encounter relatively little resistance while traveling laterally through
the shallow aquifer. Due to the 70% reduction in confining sedinents, the
recl ai med water entering the Floridan aquifer fromthe pit will also encounter
| ess resistance than will the reclained water traveling straight down fromthe
sprayfiel d.

83. However, the reclainmed water is heavily treated, released in
controlled quantities (adjusted for rainfall), applied in a manner designed to
maxi m ze elimnation by evapotranspiration, and carefully nonitored
(notwi thstanding the indirect nmonitoring for viral agents).



84. Applicant has provided reasonabl e assurance that surface runoff and
groundwat er novenent from possible septic tank drainfields, surface runoff from
the sprayfield, and general surface runoff of stornmwater--notw thstanding the
| ocation of the pit in the 100-year floodplain--will not adversely affect the
Floridan aquifer. Applicant has provi ded reasonabl e assurance that the |ocation
of the borrow pit in the 100-year floodplain will not adversely affect the
drai nage functions of the floodplain. The question of sprayfield contam nants
entering the pit fromthe surface aquifer and then entering the Floridan aquifer
is considered at the end of the next section

B. Wetlands and Hydraulic Conductivity

85. The remaining issues involve the wetlands and, as Petitioners allege
it, the hydraulic conductivity of the overburden left after excavation. The
latter issue raises questions of recharge or discharge of the shall ow and Upper
Fl ori dan aqui fers because recharge and di scharge rates are a function of the
hydraul i ¢ conductivity of confining beds, thickness of confining beds, and head
di fference between the surficial and Floridan aquifers.

86. The wetland and hydraulic conductivity issues are intertw ned due
largely to the question of what would be the stabilized water table el evation
and thus pool elevation of the filled pit, followi ng excavation. The primary
threat to the wetlands is due to dewatering, which requires consideration of the
i npact of the proposed excavation upon the water table. However, nitigation
conditions focusing directly upon the inpact to wetlands of a | owered water
tabl e do not necessarily address the question of recharge inplicit in the
hydraul i ¢ conductivity issue.

i. Wetlands

87. A key factor concerning the wetland issue is the condition of each
wetland, which in turn affects the functional value of the wetland. 1In this
case, the primary function is that of providing habitat. This function can be
impaired or elimnated by any disturbance of the timng or quantities of water
delivered to or taken fromthe wetland.

88. In fact, the wetlands are not all in the sane condition and none of
themis in superior condition. Wtlands B, C, D, and E (which is to be
excavated) are of little value. In particular, Wetlands C and D, which receive

pol luted runoff from State Road 46, have suffered fromthe invasion of many
undesirabl e plant species. Wtland B tends to remain dry even when the ot her
on-site wetlands are inundated. When other wetlands have as much as 30 inches
of water in them Wtland B has only a thin veneer of water. Wtlands B and C
are quite small. Wetland E shares nost of these negative attributes and is al so
the smal | est.

89. Wetlands A and G are of the highest relative value. Wtland F, which
is a high prairie and, thus, different fromthe others, nmaintains a fair
functional value, although not as high as the functional values of Wtlands A
and G Wtlands A, G and F are the three | argest wetlands, with Wtlands A and
F constituting about three-quarters of the wetlands acreage on the site.

90. Wetland A, which is 9.7 acres, has suffered an invasion of woody
vegetation extending through its northern one- third to one-half. Partly due to
its significant water levels, Wtland A has potential as nesting habitat for the
sandhill crane. Wetland A had at |east 24 inches of water at its fringe and



nore toward the center during the dry nonths this year. The nore inundated
portion of Wetland A is the part of the wetland closest to the edge of the pit.

91. Wetland G which is 2.64 acres, also has potential as nesting habitat
for the sandhill crane, again partly due to its significant water levels. In
t he absence of unusually high water elevations, Wtland Gis no | onger connected
with the wetland south of Cochran Road or, thus, with Lake Cochran, which is
| ocated south of the wetland across Cochran Road. Wtland G contains an area of
standi ng water for extended periods with water depths exceeding 36 inches
prevailing in the center of the wetland.

92. Wetland F, which is 6.75 acres, also enjoys significant water |evels
and contains a deep hole in the mddle of the wetland where water can usually be
found throughout the year. Even during the dry nonths, as much as two acres of
Wetland F remain i nundated. During the rainy season, Wtland F may contain as
much as 30 inches of water across nmuch of its surface.

93. Both sides of Wetland F would be within 10 feet of the edge of the
pit, and, according to the cross-section diagram Wtland F woul d be separated
fromthe pit by only a silt fence (no bermj. This is because Wetland F, as a
high prairie, is at elevation 25 feet.

94. Both sides of Wetland A would be about 30-40 feet fromthe edge of the
pit. Wtland A would be separated fromthe pit by a silt fence and a berm

95. The side of Wetland G opposite Cochran Road woul d be about 20 feet
fromthe edge of the pit. Due to the relatively high elevation of this end of
Wetland G only a small bermand a silt fence separate this side of Wetland G
fromthe pit.

96. Wetland D would be in a valley between State Road 46, which crowns at
nearly 30 feet, and the edge of the pit, which, originally proposed at 25.5
feet, is now proposed to reach 27 feet under Condition 20. The side of Wetland
D nearer the pit is about 50 feet distant fromthe top of the pit. This side of
Wetland Dis at 24 feet.

97. The functions presently perfornmed by the on-site wetlands woul d not be
adversely inpacted, transitory or long term by a maxi numtransitory drawdown
(during construction) of no nore than 0.5 feet, as permitted by Condition 18, or
the destruction of Wetland E

ii. Hydraulic Conductivity

98. As noted above, the dewatering question, which involves the wetlands
i ssue, also involves the issue of the hydraulic conductivity of the post-
excavation overburden. However, the reasonabl e assurance provided by Condition
18 with respect to the wetlands does not necessarily extend to the matters
rai sed by the issue of hydraulic conductivity. The issue of hydraulic
conductivity raises the question of the inpact of the proposed project on the
Upper Floridan aquifer, especially with respect to the exchange of groundwater
bet ween, on the one hand, the pit, into which the surficial aquifer wll
di scharge, and, on the other hand, the Upper Floridan aquifer or, at this
| ocation, the CGeneva bubbl e.

99. The various projections of water el evations for the wetlands and the
transient and stabilized pool elevations for the borrow pit are arrayed agai nst
a background of conflicting evidence offered by expert hydrogeol ogists called by



the three parties. There are serious questions concerning the nodels,
assunptions, and data inputs used by the experts to project water elevations in
the pit, adjacent water table, and wetlands. Reaching conflicting conclusions on
some matters and no conclusions at all as to other matters, the expert w tnesses
in the case apply various well-recogni zed | aws of hydrogeol ogy to an i nconplete
data set of hydrogeol ogical conditions prevailing at the subject site. In many
cases, assunptions based on regional conditions replace mssing, site-specific
dat a.

100. There is an clear |ack of reasonabl e assurance concerning certain key
aspects of the hydraulic conductivity issue. The USGS Modfl ow nodel enpl oyed by
the experts for the District and Petitioners (to yield conflicting results due
to different values for |eakants inside the pit) is itself rejected by the
Applicant's expert, who is an enployee of Jammal. Applicant's expert, who has
consi derabl e experience with the nodel, indicates that the USGS Mddfl ow nodel is
unsuitable in this case because, anpbng other things, it assunes a relatively
flat water table.

101. The assunption of a flat water table is incorrect and the suitability
of the USGS Modfl ow nodel for this pit is doubtful. At the subject site, the
water table tends to follow the grade of the ground surface, and the subject
site contains a sloping terrain. Unfortunately, the source of the
m si nformati on concerning the gradient of the water table was the Jammal October
14 report, which inaccurately describes the water table as "fairly flat."13/

The faulty assunption concerning the gradient of the water table may understate
the water table inpact in the downgradient direction and overstate the water
tabl e inmpact in the upgradient direction

102. The USGS Modflow is a powerful nodel. The degree of error contained
in faulty data inputs or assunptions may be nultiplied in final results. As
conceded by the District in its proposed recommended order, "neither [expert's]
groundwat er fl ow nodel was calibrated using test data fromthe site."
District's Proposed Recormended Order, Paragraph 52.

103. Significantly, the District's expert admts that he would have |iked
to have a value for recharge to the Floridan aquifer. Applicant's expert
testified that useful tests would include, with respect to each wetland, a punp
test for |eakage, a slug test, and the installation of a piezoneters and auger
borings. At least certain of these data woul d be obtained under TSR-4, but not
until Area A and the shallow remai nder of the pit have been excavated and the
required nmonitoring begins. District's Proposed Recormended Order, Paragraph
53.

104. The inadequacy of the data, especially in view of the power of the
nodel I ing tool, undermnes the reliability of the nodelling results, as does the
i ncorrect assunption concerning the water table gradient. Questionable
assunpti ons
different at the subject site--displace site-specific data so as to reduce
materially the reliability of the ensuing anal ysis. 14/

105. The reliability of the hydrogeol ogi cal projections in this case is
under m ned sonewhat by the di sagreenent between the experts for the Petitioners
and District, who used the USGS Modfl ow nmodel, and Applicant's expert, who
rejected the nodel. The reliability of the hydrol ogical projections is further
undermi ned by a fundanmental disagreenent between the District's experts as to
the inpact of the proposed project on the water table.



106. The District expert who spent considerable tine and effort in
anal yzing the application is a Hydrologist |11, who has been enpl oyed by the
District for five years. He testified that the pit would not substantially
| ower the water table.

107. The subject application was initially reviewed for about one and one-
hal f hours by the Director of the District's Department of G ound Water Prograns
and Techni cal Support. Enployed by the District for 17 years and in charge of
11 hydrogeol ogi sts or engineers, the Division Director disagreed with the
Hydrogeol ogist I1l. The Director instead concluded that the excavation would
necessarily result in |lower water elevations than Applicant and Jamual had
pr oj ect ed.

108. The Division Director based his conclusion on a largely intuitive
anal ysis of such factors as the elevation of the water table, depth of the
borrow pit, and potentionetric surface of the Floridan aquifer. 1In fact,
Applicant's expert also enployed an intuitive approach in part in determ ning
that the proposed project would not dewater the on-site wetlands. Although in
this case nore reliable than the nodelling work, the intuitive approach is
necessarily prelimnary in nature. NMoreover, Applicant's expert made assunpti ons
that cast into doubt some of his concl usions.

109. One problemis the attenpt by Applicant's expert to estinmate the
water table elevation for 98 points around the proposed borrow pit. This would
measure the depth fromthe surface of the ground to the seasonal high water
table. Applicant's expert identified four sources of data for this work. One of
these was the Soil Conservation Soils map, which, due to the large scale
i nvol ved, is a poor substitute for soil classifications based upon soils sanples
taken fromthe site itself.

110. Anot her source used by Applicant's expert was site-specific
t opogr aphi cal information including the wetlands el evations. This information
included or culmnated in an estimate that the water table was one foot over the
floor of the wetlands. For this information, Applicant's expert relied on
i nformati on supplied by the biol ogical experts enployed by Petitioners and
Applicant. However, elevation data of this type supplied by biol ogists were not
sufficiently reliable for the purposes used.

111. A second problemin the intuitive approach of Applicant's expert
i nvol ves his assunptions concerning the friction of the excavated overburden
versus the renmai ning overburden. Applicant's expert took 16 feet as the val ue
for the potentionetric surface of the Upper Floridan aquifer. He then took 26.3
feet (rounded off to 26 feet) as the top of the water table, which itself may be
suspect due to its derivation in part fromthe data described in the i mediately
precedi ng paragraph. Tentatively assum ng that the water elevation of the
stabilized pit would be 26 feet, Applicant's expert then cal cul ated a head
difference of 10 feet between the stabilized pool elevation and the Upper
Fl ori dan aquifer.

112. By calculating the effect of the renoved overburden on head
di fference, Applicant's expert projected the final pool elevation, as adjusted
for the renoved overburden. The process requires that the original head
difference be nultiplied by the percentage representing the friction or
resi stance of the remai ni ng over burden when conpared to the friction or
resi stance of the original overburden. The new head difference is then
subtracted fromthe stabilized pool elevation to yield a truer stabilized poo
el evati on.



113. The process is clearer when illustrated. Petitioners' expert
estimated that the renoval of 70% of the overburden renoved 70% of the friction
or resistance offered by the confining layer to mgrating groundwater. This
assunes that the friction or resistance of the confining sediments is unchanged
wi th depth.

114. If the original head difference were 10 feet (26 feet assuned
unadj usted stabilized pool elevation mnus 16 feet potentionetric surface of
Fl oridan aquifer), then the friction or resistance remaining in the unexcavated
over bur den
I ess than the original head difference of 10 feet. Subtracting the assuned
unadj ust ed pool elevation of 26 feet by the head difference of seven feet neans
that the true stabilized pool elevation would be 19 feet.

115. Applicant's expert altered the above-described calculations in a
manner not justified by the record. He opined that the friction or resistance
of the confining soils nearest the |limestone top of the Upper Floridan aquifer
was greater than the friction or resistance of the confining sedinents closer to
the surficial aquifer. Estimating that the remaining 15 feet of overburden had
45% of the friction or resistance of the original 52 feet of overburden
Applicant's expert determ ned a head difference of 4.5 feet, which is 5.5 feet
| ess than original head difference of 10 feet. Thus, the true stabilized poo
el evation would be 20.5 feet (26 feet less 5.5 feet), according to Applicant's
expert.

116. Again, the absence of site-specific data undernines the validity of
concl usi ons based on | ogical analysis. The regional experience of Applicant's
expert supports his adjustment to friction, but this experience is unrelated to
the site in question. Oher sources in the record support the regiona
exi stence of such a phenonenon. But the available site- specific data do not
suggest that regional characteristics apply to the subject site, and, on
bal ance, the record conpels a conclusion that Petitioner's expert was correct in
assum ng a proportional relationship.15/

117. There are site-rel ated hydrogeol ogi cal questions for which
notw t hst andi ng the exi stence of powerful nodels, scientific |laws, and capable
experts, sufficient data do not exist to provide reasonabl e assurances.

118. As noted above, data do not exist concerning the present recharge
rate of the Floridan aquifer at the site. Data concerning the potentionetric
surface of the Floridan aquifer at the site are variable, reflecting perhaps
seasonal changes or the necessary inexactness of measurenents. Applicant's
expert used 16 feet at the hearing, which he indicated was fromthe Ardaman
report used in connection with the sprayfield application. Ardaman reports a
potentionmetric surface of 16.2 feet, although the report warns that the nunber
may vary somewhat. Applicant Exhibit 11, Tab 2, page 5. As the February 13,
1990, Jammal report notes, the pressure head of the Floridan aquifer--at the
proposed site

119. One of the predicted effects of the sprayfield operation is to
i ncrease the recharge of the Floridan aquifer due to the introduction of nore
water into the surficial aquifer with the effect of raising the water table.
This is the conclusion of the Law Environnmental report dated January 10, 1989
(Applicant Exhibit 11, Tab 1, page 23) and the Ardaman report dated Novenber 14,
1988. The Ardanan report states:



An increase in deep recharge to the Floridan
aquifer at [the sprayfield] site results from
the rise of the groundwater |evel caused by

i ncreased recharge to the surficial aquifer
The magni tude of deep recharge increase is a
function of the increased head in the
surficial aquifer and the perneability of the
confining | ayer.

Applicant Exhibit 11, Tab 2, page 13.

120. Both of these reports were prepared by an engi neering firm handling
the sprayfield project. The sanme engineering firm al so becane involved in the
subj ect application when it sent Janmal a letter dated February 21, 1990, asking
t hree questi ons.

121. The February 21 letter to Janmal asks:

1. \What potential aspects of interm xing of
surface waters into the aquifer m ght be

i nvol ved due to the reduction of thickness of
t he aquacl ude resulting fromthe | ake
construction? As you know, the aquacl ude
could be thinned appreciably by the I ake
construction and thus the hydraulic path

| ength, and, therefore, head | oss between the
two mnimzed and some potential of pollution
of the aquifer by surface waters may occur

2. Are there upwelling concerns due to the
reduction of the aquaclude thickness? 1Is it
likely that the potentiometric surface of the
aquifer at elevation 13 and the proposed pond
bottom at el evation -20 m ght cause breaching
of the thinner [ayer of aquaclude

post construction and thus interm xing of the
two zones.

3. What might the long-termeffects on the
shal | ow ground water table both on and off
site be? Reduction of the aquacl ude

t hi ckness may cause the aquacl ude at that
particul ar |ocation to | eak nore readily,
thus, the |ake | evel of 24 proposed on our
pl ans may not be maintainable and a | ower

| ake I evel might result. This in turn may
create a hydraulic gradient which would

af fect the shall ow ground water table both
onsite, in terns of viability of wetlands,
and offsite in terms of both viability of
offsite wetlands as well as potential drying
up of shallow wells on onsite properties.



Applicant Exhibit 9, Tab 6,

122. In response to the first question, the Jammal letter, which is dated
March 1, 1990, notes that the only source of contam nants woul d be stormater
runof f. The Jammal letter reports that the District had previously detern ned
that a three- foot sand bottomwas sufficient in the Ccala area for filtration
prior to water entering underlying limestone formations. The answer concl udes
that "due to the sensitive nature of water supply in the vicinity of the site
[and the ensuing scrutiny to be given the proposed separation of 7-10 feet],

it is our opinion that any increase in separation distance between | ake bottom
and the underlying aquifer will be better." Applicant Exhibit 9, Tab 6.

123. Wth respect to the second question concerning "upward vertica
| eakage, " the Jammal letter discusses the vertical |eakage during |ake
excavation and dewatering. The response notes that dewatering is nowlimted to
0 feet, 16/ after which wet excavation nust take place through draglining or
hydraul i c dredging. Later, the Jammal letter asserts: "The interm xing of
wat ers between the aquifers is not considered to be a problem since natura
seepage of groundwater fromthe surficial aquifer to the Floridan aquifer will
not be altered except during dewatering and excavation." 1d.

124. The Jammal response to the third question
mentions stabilized pool elevations of the filled pit, as di scussed above:

The potential for long termlowering of water
level in the excavated |ake is a concern at
this site due to a reduction in the hydraulic
barrier between the shall ow aquifer and the
underlying Floridan aquifer. The current
hydraul i c head difference of approximtely 12
feet between the two (2) aquifers is the
result of head | osses between the surficial
aquifer to the underlying Floridan aquifer
due to groundwater seepage. The primary head
loss is anticipated to occur in the sands and
cl ayey sands of the shall ow aquifer
Theoretically, renmpving approximtely two-
thirds of these sands may decrease the
hydraul i c head difference by as much as two-
thirds. Consequently, the hydraulic head
between the two aquifers may create a
stabilized |ake level 4 to 5 feet above the
potentionmetric surface elevation (+17 to +18

feet NGVD). In reality, the theoretical
proportioning presented herein may not be
accurate. In order to estimate this

potential head difference, a piezoneter can
be installed with a screen interval extending
fromthe bottom of the clayey sands to the
bottom of the | ake excavation. The

pi ezoneter will need to be grouted in order
to isolate this clean zone and neasure the
new potential head el evation at that depth.
In this manner, it will be possible to

eval uate the potential stabilized |ake |evel
nore accurately.



If the lake |l evel stabilizes at elevations of
+17 to +18 feet NGVD, it will create a cone
of depression around the |ake. Specific
nmodel I i ng was not conducted at this tinme to
determ ne the exact extent and shape of the
cone of depression. However, based on our
prelimnary evaluation, we estimate that the
cone of depression may extend laterally 400
to 500 feet around the perineter of the | ake.
Therefore, if existing wells are installed
into the shall ow aquifer and are | ocated
within this cone of depression, the water
level in the wells may be expected to decline
1 to 4 feet depending on the | ocation of the
well. Wells [ocated outside the 500 foot
area surroundi ng the | ake shoul d not

experi ence a drawdown effect fromthe | ong
term drawdown of the | ake.

Applicant Exhibit 9, Tab 6.

125. The three responses involve the issue of the hydraulic conductivity
of the overburden remaining after excavation. The first answer, which concerns
filtration, acknow edges that nore separation nmeans nore filtration. Although
nore separation was | ater added to the proposal, the letter offers no gui dance
as to the practical limts of this principle.

126. The second response is unsatisfactory and unsupported by the record.
It defies logic to assert that the renpval of 70% of the overburden does not
"alter" the "natural seepage of groundwater fromthe surficial aquifer to the
Floridan aquifer,"” even without regard to transient alterations taking place
during excavation itself. The District's witness primarily responsible for the
subj ect application alluded to this deficiency when he testified that he would
i ke information concerning the recharge rate to the Floridan aquifer. A
sufficient disturbance to the present hydraulic relationship could produce a
spring-fed borrow pit, as the Floridan aquifer could seep into the pit if enough
confining soils are renoved and head difference between the aquifers (or the
Fl oridan aquifer and free water of the pit) is lost. 17/

127. The third response addresses an issue that has been considered at
| engt h above. The response rather casually acknowl edges the possibility of a
stabilized pool elevation for the filled pit of 17 to 18 feet and fails even to
attenpt to quantify the extent to which confining soils nmay offer nore
resi stance closer to the linmestone formation of the Floridan aquifer. The
response identifies a means by which to estinmate the potential head difference
and readily concedes the possibility of a 1-4 foot reduction in the water table
el evati on extending a di stance of 400-500 feet fromthe filled pit. Al though
these estimates and projections m ght have been refined by the tinme the response
materials were submitted in the fall of 1991--about 18 nonths | ater--Janmal
continued to project even then a stabilized pool elevation of only 20.5 feet, as
contrasted with the testinony at hearing of Applicant's expert, who is an
enpl oyee of Jammal, that the stabilized pool elevation would be higher

128. As discussed in the Conclusions of Law, it is possible to divide the
proposed project into two phases. The first phase (Phase 1) is the excavation
of alittle nore than half the original proposed pit to an el evation of 0 feet,
whi ch woul d nean the renoval of about 20 feet of overburden, rather than 37 feet



as originally proposed. The remainder of the original pit, except for a wetland
set back of 100 feet, would be excavated during Phase I, but only to an el evation
of 21 feet, which would nean the renoval of no overburden. 18/

129. The second phase (Phase Il1) is the excavation of an additional 17
feet fromArea A, 38 feet fromthe already- excavated area outside Area A
(including 37 feet of confining sedinents), and 52 feet of confining sedinents
fromthe area outside Area Awithin the Phase | 100-foot wetland setback

130. Based on TSR-4 with the six-inch drawdown provision, Applicant has
provi ded reasonabl e assurance in all respects that excavation of Phase | wll
not adversely affect the Upper Floridan aquifer. The record fails to provided a
basis for serious concern that renoval of about 38% of the overburden froma
little nore than half of the original pit area will so disturb the hydraulic
rel ati onship between the Upper Floridan and surficial aquifers as to allow
possi bl e sprayfield contaminants to enter the Upper Floridan aquifer, or Geneva
bubble at this location, or adversely alter the current recharge rate to the
Upper Fl oridan aquifer or Geneva bubbl e.

131. There are various factors underlying the reasonabl e assurance
provided by the record as to the contami nation and recharge issues through Phase
I. First, as to the contam nation issue, based on the record, it is unlikely
that contam nants will reach the Upper Floridan aquifer through the pit and it
is unlikely that the renoval of relatively little overburden will adversely
alter the site's recharge to the Floridan aquifer. Because of the unlikelihood
of contam nants traveling through the surficial aquifer and entering the pit
coupled with the unlikelihood of any such contam nants reaching the pit passing
through the relatively thick confining sedi nents, Phase | excavation | eaves a
wi de margin for safety within which the hydrogeol ogical limtations of the
record do not raise a serious concern

132. Second, as to the recharge issue, based on the record, it is unlikely
that the renoval of relatively little overburden will adversely alter the site's
recharge to the Floridan aquifer and, notw thstanding the proximty of the wells
of the Mull et Lake Water Association and Sem nole Wods, it is unlikely that the
smal | area covered by the pit relative to the area of the Geneva bubble or even
its smaller recharge area would disturb the water budget on which the Geneva
bubbl e depends for recharge to maintain its freshwater properties. Because of
the unlikelihood of a significant inpact to the site's recharge capacity coupl ed
with the unlikelihood of the relatively small area of the pit disturbing
wi t hdrawal s fromthe Geneva bubbl e, Phase | excavation | eaves a wide margin for
error within which the hydrogeol ogical limtations of the record do not raise a
serious concern

133. Based on TSR-4 with the six-inch drawdown provision Applicant has not
provi ded reasonabl e assurance that excavation of Phase Il will not adversely
affect the Upper Floridan aquifer. The elimnation of the additional overburden
i kewi se elimnates the above-described margins of error within which the
hydrogeol ogi cal limtations of the record could, in effect, be ignored.



CONCLUSI ONS OF LAW
. Jurisdiction and Standi ng

134. The Division of Admi nistrative Hearings has jurisdiction over the
subject matter and the parties. Section 120.57(1), Florida Statutes. (Al
references to Sections are to Florida Statutes. Al references to Rules are to
the Florida Adnministrative Code.)

135. The District has jurisdiction over the issuance of the MSSWpermts.
Chapters 373 and 403, Florida Statutes.

136. Rule 40C-1.511 provides:

Unl ess ot herwi se provided by law or District
rul e:

1. Persons requesting a hearing on district
action which does or may determne their
substantial interest shall file an origina
petition with the District Cerk within 14 days
of the receipt of notice of intended action, or
within 14 days of the receipt of notice of
District action for persons who did not receive
the notice of intended action. The notice
shall state the tinme limt for requesting a
hearing and shall reference this chapter

If the Board takes action which
substantially differs fromthe notice of
i ntended action, the applicant or persons who
may be substantially affected shall have an
addi ti onal 14 days fromthe date of receipt of
notice of said action to request an
adm ni strative hearing, in accordance with this
section, but this request for administrative
hearing shall only address the substanti al
devi ati on.

2. Any person who receives witten notice
of a District action or who receives witten
noti ce of an intended action and who fails
to file a witten request for an
adm nistrative hearing in the office of the
District Aerk within 14 days shall have
wai ved his right subsequently to request an
adm ni strative hearing on such matters.

137. Rule 40C- 1.501 provides that the procedural rules pronul gated by the
District "shall apply in all proceedings in which substantial interests of the
party are determ ned by the District, and shall be construed to secure the just,
speedy, and inexpensive determ nation of every proceeding.”

138. The application procedures are described in Rules 40C 1.605, 40C
1. 607, and 40C-1.608. Rule 40C 1.605(5) requires that a notice of intent to
deny an application nust be provided to the applicant no | ess than 14 days prior
to the Board neeting at which the recommendation will be considered. No simlar
provi sion governs a notice of intent to grant an application. Rule 40C 1.608(6)



provi des that the Board may approve, reject, or nodify "intended District
action.” This rule clearly inplies an intent to treat a TSR as i ntended agency
action, even if the Board has not yet considered the application. Under the
rules, the time for a duly notified individual to demand a hearing generally
begins to run when District staff issues a TSR, not when the Board deci des

whet her to issue the pernmit.

139. As to TSR-1, the time for Petitioner Crabtree to denand a hearing
began to run when he received a copy of TSR-1 with a Notice of Rights. Due to
t he agency rel ationship existing between Petitioner Crabtree and the other
Petitioners, their time began running fromthis point too. Petitioners received
TSR-1 and the Notice of Rights on Decenmber 6, 1991. The 14 days within which
they coul d demand a hearing expired on Decenber 20. They filed their petition
on Decenber 23

140. The rules clearly allow Petitioners to demand a hearing as to TSR-2
and the decisions of the Board on Decenber 10, to the extent that these actions
"substantially deviate"” fromthe action proposed in TSR-1

141. TSR-1 can be construed as a basic permt. Only two potential
"intended agency actions" followed the issuance of TSR- 1. On Decenber 10
District staff issued TSR-2 and the Board created Area A Al though dated nonths
|ater, TSR-3 presumably reflects the Board action on Decenber 10.

142. In TSR-2 and -3, the District or its staff added conditions that have
restricted Applicant's rights under the basic permt described in TSR-1. 1In
ot her words, any substantial deviations that foll owed TSR-1 were unfavorable to
Appl i cant, although not enough to elicit protest except as to the 6-inch
drawdown criterion, for which Applicant proposes, in its proposed recomended
order, a 12-inch criterion. Conversely, the substantial deviations that
foll owed TSR-1 have been favorable to the interests of Petitioners in protecting
natural resources, although obviously not sufficiently to elicit a dismssal of
their challenge to the permt.

143. Applicant argues, in essence, that the "substantial deviation" rule
basically limts challenges to actions or proposed actions altering TSR-1
Under the rules, the relief available to Petitioners would be restricted to the
alterations to TSR-1.

144. However, the better interpretation of the substantial deviation rule
in this case does not limt Petitioners' standing in any respect. Rule 40C
1.511(1) requires interested persons to file petitions within 14 days of receipt
of notice of intended agency action. Under the rules, a TSR nay be treated as
i ntended agency action. The |ast sentence of Rule 40C 1.511(1) provides that a
person who failed to tinely chall enge i ntended agency action may chal |l enge only
a "substantial deviation." A "substantial deviation" arises if "the Board takes
action which substantially differs fromthe notice of intended agency action.”

145. The District's rules explicitly allow a person to challenge a
substantial deviation fromintended agency action if the deviation is an action
of the Board. By omitting any nmention of substantial deviations in the form of
TSR s issued by staff, the rule | eaves open the question whether the unchanged
contents of unchallenged TSR s remain insulated from chall enge when the
substantial deviation consists of another TSR, rather than Board action

146. For reasons di scussed bel ow, the approach nore consistent with the
"just, speedy, and inexpensive deternination of every proceedi ng" woul d be not



to elevate a TSR to the |level of Board action. 1In other words, challenges to
later TSR s should not be limted to "substantial deviations" fromearlier

TSR s. A contrary approach mght require interested persons, including
applicants, to file petitions challenging staff action nonths before staff
finally conpleted its responsibilities. The better approach is to treat each

| ater-issued TSR as, in effect, restating all conditions, even if they had been
included in TSR s issued over 14 days earlier. Thus, each TSR issued prior to
Board action would, under the rules, create a new point of entry to chall enge
the entire pernmit application

147. In the event that the District elects not to construe its rule in
this fashion, there are two possi bl e approaches to the application of the
"substantial deviation" rule. First, Petitioners have no standi ng under the
rul e because the only relief available to themis to elimnate sone or al
conditions that were attached to TSR-1 after its issuance. These conditions
made the permt nore restrictive and, if the only relief left to Petitioners
were to renove these restrictive conditions, then presumably they woul d not
el ect to pursue such relief. This interpretation wuld |eave the District's
standing rules in conflict with statutory and case | aw

148. The better interpretation of the District's rules harnoni zes them
with statutory and case law. Under this approach, Petitioners have standi ng
under the rule to challenge the conditions that were attached to TSR-1 after its
i ssuance. And in the course of the challenge, Petitioners may, if they prevail,
cause the District to attach even nore restrictive conditions, such as limting
the permit to Phase | or attaching even nore conditions to Phase Il. Under this
approach, the "substantial deviation" rule nmay be given effect by elimnating as
potential relief available to Petitioners the possibility of the denial of the
permt inits entirety; such relief becane unavail able when Petitioners failed
to challenge tinmely TSR-1. As di scussed below, the elimnation of such relief in
this case is uninportant because, on the nerits, Applicant is entitled to the
permt for Phase |, even assum ng Petitioners' standing entitled themto
chal | enge the basic permt itself.

149. Regardless of howthe District elects to interpret its own standing
rules, there are two other sources of standing available to Petitioners:
statutory and case |aw. 19/ Under thisauthority, Petitioners could theoretically
prevail on the nerits to extent of causing the application to be denied.

150. First, Petitioners are entitled to challenge the issuance of the
permt itself under Section 120.57(1), to which the District's standing rul es,
if inconflict, are necessarily subordinate. Standing under Section 120.57(1)
is extended to all parties whose "substantial interests . . . are determ ned by
an agency."

151. Nothing is determ ned by an agency, for the purpose of Section
120.57(1), until the duly authorized person or body has taken action that,
barring a tinely filed petition, represents the agency's final word on the
matter. At this point, and no earlier, the issues are ripe for a formal
adm ni strative hearing under Section 120.57(1).

152. The District standing rules attenpt to force the filing of a petition
during free-formagency action. A TSR represents nothing nore than staff work,
culmnating in a staff recommendati on. The Board has retained authority to
deci de whether to adopt, nodify, or reject the staff recomendati on. Requiring
possi bl e objectors or the applicant to prepare and file petitions, if the Board
meeting i s schedul ed nore than 14 days after the TSR is issued, subject these



persons to possibility of unnecessary expense. But regardless of the w sdom of
such a policy decision, the purpose of Chapter 120 is to provide the opportunity
for a formal adm nistrative hearing of intended agency action, not nere
recomendat i ons of agency staff.

153. The earliest point at which the District deternm ned the substantia
interests of Petitioners was on Decenber 10, and Petitioners tinmely denmanded a
hearing with respect to such action. Construing a staff recommendation as the
determ nation of a party's substantial interest defies common sense and
threatens to destroy the distinction between free-form agency action and the
formal administrative hearing.

154. Second, even if the petition were filed three days late, Petitioners
are entitled to challenge the issuance of the permt under applicable case | aw
The courts have held that a party does not waive its right to a hearing by a
short delay in demanding a hearing, at least in the absence of denonstrated
prej udi ce.

155. In Stewart v. Departnent of Corrections, 561 So. 2d 15 (Fla. 4th DCA
1990), the court held that the |ower court erred by not invoking the principle
of equitable tolling and allowi ng an enpl oyee to appeal a decision of the Public
Enpl oynment Rel ati ons Conmi ssi on even though the enployee's attorney had filed
the petition one business day late. The court noted that there was no
al l egation that the del ay caused the agency prejudice. The decision onmts any
di scussion of why the attorney filed late; the decision does not even describe
the act as inadvertent. Rather, the decision turns on "reasonably prudent
regard for appellant's rights.” 1Id. at 16.

156. Petitioners' standing renders immaterial any deficiencies in the
noticing of the Decenber 10 Board neeting, to the extent that Petitioners
chal | enge of such notice was intended to rebut Applicant's claimthat
Petitioners lack standing. To the extent that Petitioners' challenge of the
noti ce was intended to invalidate the Board action taken at the Decenber 10
meeting, any infirmties in the notice are not sufficient to warrant such
relief.

1. Permtting Criteria

157. Applicant has filed an individual permt application for an MSSW To
obtain a permt for the "operation, maintenance, renoval or abandonnment” of a
system Rule 40C 4.301(1) requires Applicant to provide "reasonabl e assurance"
that the permtted activity will not:

* * *

3. Endanger life, health or property;

* * *

5. Adversely affect the availability of
wat er for reasonabl e beneficial purposes;
8. Adversely affect existing agricultural
commercial, industrial, or residential
devel opnent s;



9. Cause adverse inpacts to the quality of
recei ving waters;

10. Adversely affect natural resources, fish
and wildlife; [and]

11. Induce saltwater or pollution intrusion[.]

* * *

158. Rule 40C-4.301(b) allows the District to bal ance a proposed project's
beneficial and harnful effects in terns of the above-stated criteria.

159. To obtain a permt for the "construction, alteration, operation or
mai nt enance” of a system Rule 40C 4.301(2) requires Applicant to provide
"reasonabl e assurance" that the permtted activity will neet the follow ng
st andar ds:

1. Adverse water quantity inpacts will not
be caused to receiving waters and adj acent

| ands;

2. Surface and ground water |evels and
surface water flowwill not be adversely

af f ect ed,;

3. Existing surface water storage and
conveyance capabilities will not be adversely
af f ect ed,;

7. Wetland functions will not be adversely
affected; and

8. (Oherwise not be harnful to the water
resources of the District.

160. Rule 40C4.301(2)(b) states that if the applicant provides reasonabl e
assurance of the satisfaction of the design criteria set forth in the
Applicant's Handbook Part Il "Criteria for Evaluation,” then it shall be
presuned that the standards of Rule 40C 4.301(2)(a) have been net.

161. The Applicant's Handbook sets forth the follow ng guidelines with
respect to the wetlands criteria set forth in Rule 40C4.301(1) and (2).
Applicant's Handbook Section 10.7.4 provides that the above-stated criteria wll
be applied only with regard to "the inpacts to fish and wildlife and threatened
or endangered species relative to the functions the wetland currently provide
them" This section advises that the District will focus on adverse inpacts to
speci es' habitat, abundance and diversity, and food sources.

162. Section 10.7.4 also states that the devel opnent of an isol ated
wet | and of | ess than one-half acre is presunmed to be in conpliance unless the
wetl and is used by threatened or endangered species or reasonable scientific
j udgrment indicates such use.

163. Section 10.7.5 identifies a variety of factors used in evaluating
wet | ands. Larger wetlands are nore val ued because they generally support a
greater diversity of species. Wtlands hydrol ogically connected to off-site
areas are generally nore inmportant because they are nore productive. The sane
is true of pristine or unique wetl ands.



164. For Phase I, TSR-4, with the six-inch drawdown provision, provides

the required reasonabl e assurance in all respects and as to all issues without
exception.
165. For Phase Il, TSR-4, with the six-inch drawdown provision, does not

provi de the required reasonabl e assurance due to the contam nati on and recharge
i ssues discussed at the end of the Findings of Facts.

166. The wetlands provisions in the Applicant's Handbook reveal a | ogica
rel ati onshi p between the inportance of a resource under the jurisdiction of the
District and the degree of protection that the resource nmust receive under a
permt. Here, the protection of resources is not conprom sed by the destruction
of Wetland E, which is quite snmall and functionally inpaired. Simlarly, as to
the remai ni ng wetl ands, nore resource-protection is demanded in the NMSSW permt
as to Wtlands A, F, and Gthan as to Wtlands B, C, and D, due to the latter's
relatively inpaired condition and snaller size and, thus, reduced functiona
val ue.

167. In ternms of value, Wetlands A, F, and G pale into relative
i nsi gni fi cance when conpared to the Geneva bubble. A rare natural resource, the
Ceneva bubble is a critically inportant source of potable water for present and
future residents of the area, as well as for agricultural and possibly
i ndustrial needs.

168. In addition to its rarity, the Geneva bubble is also fragile. The
interface between its freshwater and the surroundi ng bracki sh water is
mai nt ai ned by freshwater recharge fromrainfall. The interface may easily be
di sturbed by surface |and uses, such as the excavation of a 36.5-acre (wet)
borrow pit that renoves 70% of the confining bed overlaying the freshwater |ens.

169. The rough-hewn cal cul ati ons driven by regional data and genera
assunptions may be good enough for an excavation of a little nmore than one-third
t he t hickness of the confining bed for a little nore than one-half the origina
acreage and | eaving the confining bed undisturbed for all of the remaining
acreage. The record affords no basis for any concl usion except that, with
respect to Phase |, there is a considerable margin of safety with respect to the
natural resources protected under the |aw.

170. The only contam nant issue nmeriting serious consideration involves the
sprayfield groundwater transported to the pit by the surficial aquifer. Nothing
in the record indicates that the renoval of a little nore than one-third of the
overburden beneath a little nore than one-half of the original pit and the
di spl acenent of the shallow aquifer in nearly all of the original pit wll
deprive the confining beds of their capacity to renove contam nants by
filtration or sinple delay, as the water percolates through the still-thick
| ayer to the Geneva bubbl e.

171. Likew se, the record offers no basis for serious concern as to the
i npact of such limted excavation on the rate of recharge of the Geneva bubbl e
under the pit. Based on the record, the substantial thickness of the confining
sedi ments remai ning after Phase I, the changes in the water table and poo
el evation after Phase I, the probable potentionetric surface of the Floridan
aquifer at the site, and the hydraulic conductivity of the overburden renaining
after Phase | should allow the recharge function of the site to continue w thout
substantial disruption.



172. However, Phase Il considerably reduces the margin for safety on the
i ssues of contam nation fromthe sprayfield traveling through the surficial
aqui fer and post-Phase | free water of the pit and hydraulic conductivity as a
conmponent of the recharge process. The hydrogeol ogi cal evidence in the record
is not of sufficient quantity or quality to provide the required reasonabl e
assurance that the additional excavation will not adversely affect the
availability of water for reasonabl e beneficial purposes; adversely affect

existing agricultural, conmercial, industrial, or residential devel opnents;
cause adverse inpacts to the quality of receiving waters; adversely affect
natural resources; induce saltwater or pollution intrusion; adversely affect

surface and ground water |evels and surface water flow, and otherw se not harm
t he Upper Floridan aquifer, of which the Geneva bubble is a part.

173. In general, TSR-4 requires two sets of conditions. The first set is
procedural and may be easily formulated. The neaning of Conditions 3 and 17
must be clarified. Pursuant to Condition 3, Applicant nmust be required to
obt ai n anot her general or individual permt before begi nning Phase 2, regardless
of the hydrogeol ogi cal circunstances existing at the end of Phase |I. This neans
a new point of entry for substantially affected persons. The |anguage in
Condition 17 should also be clarified to provide a point of entry to such
persons at the end of Phase | under all circunstances.

174. The second set of conditions is substantial and addresses the
nmoni toring, data collection, analysis, and standards that will be required,
prior to the conrencenent of Phase Il, in order to provide reasonabl e assurance
as to the contam nation and recharge issues. These conditions are conpl ex and
not anenable to preformnul ati on based on the present record. The difficulty of
formul ation of these conditions is in large part responsible for the waves of
TSR s in this case, by which neans District staff tried to cobble together a
permt that would sinultaneously conply with the | aw and all ow Applicant to
obtain one permt for two distinct phases of excavation, notw thstanding the
paucity of evidence of site-specific hydrogeol ogi cal conditions.

175. The second set of conditions nust inpose upon Applicant the burden of
collecting sufficient site-specific data that, using anal ytic nethodol ogi es
appropriate to the site and circunstances, and assumi ng a nornal rainfall year
in the case of projections, will yield reasonably accurate information as to the
following matters: 1) actual and projected seasonal rates of recharge fromthe
pit to the Upper Floridan aquifer at the end of Phase 1; 2) actual and
proj ected seasonal rates of discharge, if any, fromthe Upper Floridan aquifer
into the pit at the end of Phase 1; 3) projected seasonal rates of recharge
fromthe pit to the Upper Floridan aquifer during construction of Phase 2 and
after conpletion of Phase 2 (steady-state); 4) projected seasonal rates of
di scharge, if any, fromthe Upper Floridan aquifer into the pit during
construction of Phase 2 and after conpletion of Phase 2 (steady-state); 5)
contam nants or pollutants in the pit and entering the Upper Floridan aquifer
(separate itens) at the end of Phase 1; and 6) projected contam nants or
pol lutants projected in the pit and entering the Upper Floridan aquifer at the
end of Phase 2.

176. Aspects of the nmonitoring, data collection, and analysis, if done in
advance of the achi evenent of stabilized conditions follow ng conpletion of
Phase I, will necessarily require the use of assunptions or projections where,
in sone cases, actual site-specific data can be obtained once Phase | has been
conpl eted and conditions have stabilized. Fornulation of specific standards by
whi ch to eval uate whether resource- protection objectives in Phase Il are net is
al so premature at this tine.



177. Follow ng the achievenent of stabilized conditions after conpletion
of Phase I, Applicant can obtain actual hydrogeol ogi c val ues for the property.
These actual neasurenments include the amount, if any, of sprayfield contam nants
reaching the pit under a variety of conditions, the extent to which these
contam nants may be capable of entering the Upper Floridan aquifer under a
variety of conditions, the perneability of the remaining confining sedinents,
pool elevation of the pit inside Area A, water table elevation outside Area A
the potentiometric surface of the Upper Floridan aquifer underneath the pit, and
actual rates of recharge under a variety of circunstances, as well as the status
of nearby w thdrawal s, such as by individual and agricultural wells and utility
operations. Wth these actual data, the District nmay determ ne whether and, if

so, under what conditions, it may issue a permt for Phase Il. At present, no
conbi nation of mtigative conditions could be designed to ensure that, upon
conpl etion of Phase I, a permt could authorize Phase Il and still provide the

reasonabl e assurance required to protect the unique resource of the Geneva
bubbl e.

RECOMVENDATI ON
Based on the foregoing, it is hereby
RECOMVENDED t hat the Governing Board of the St. Johns River Water
Managenent District enter a final order denying the issuance of TSR-4, with the
si x-inch drawdown, for Phase Il and approving the issuance of TSR-4, with the
si x-inch drawdown, for Phase I, as the phases have been identified in Paragraphs
128- 129 of the Findings of Fact.

ENTERED this _ 14  day of July, 1992, in Tall ahassee, Florida.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this _ 14  day of July, 1992.

ENDNOTES

1/ "Upper Floridan aquifer"” and "Floridan aquifer"” are used interchangeably in
this recommended order. Any differences betweeen the Lower Floridan and Upper
Floridan are irrelevant to the case.

2/ Al elevations are NGVD. NGVD is National Geodetic Vertical Datum and O
NGVD represents nmean sea level. Al elevations are above sea | evel unless
preceded by a mnus sign

3/ The cited material refers to a table with surficial and Floridan aquifer
data for six well sites. The three well sites for which the water |evel of the
Fl oridan aqui fer exceeds the water level of the surficial aquifer, and where the



Fl ori dan discharges into the surficial aquifer, are at |and surface el evations
of 17-18 feet. The two well sites indicative of recharge of the Floridan

aqui fer are at much higher |and surface el evations--50 and 75 feet. A sixth
well site, which is at land surface elevation 21 feet, involves an upper and

| ower surficial aquifer.

4/ The Lake Harney well(s) are located in the southwest area of the Geneva
bubbl e.

5/ These maps and diagrans were contained in the Septenber 13 response
materials in sonewhat different form Because the proposed permt incorporates
the maps and diagrans fromthe Cctober 25 response materials (with one exception
irrelevant to this case involving the construction of road i nprovenents), the
recommended order describes only the maps and di agrans contained in the Cctober
25 response materi al s.

6/ Area A on the map is described at Findings of Fact Paragraphs 69 et seq.

7/ Sheet 3 of 3 in the Cctober 25 response materials is an aerial photograph of
the site. The photograph |locates MM1 and MW 2 in the sane places as shown on

t he post-devel opnent drai nage map, but places MM 3 considerably north of its

| ocation on the post-devel opnent drainage map. On the aerial, MM3 is adjacent
to State Road 46 at the easternnost extent of the project site, further from
Wetl and F and considerably further from Wtland G

8/ As noted above, General Note 13 of Sheet 2 of 3, in effect, expressly
rejects Janmal's recommendati on of a m ninumberm However, the cross-section
di agram ( Sheet 2A of 3) shows that the rins of all of the excavations would be
25.5 feet.

9/ This is a reasonabl e approxi mati on. The overburden remai ning after
excavation will range from15-16.5 ft. thick. Due to variations in the

el evation of the top of the confining | ayer separating the Upper Floridan from
the surficial aquifer, varying depths of confining sedinments will be excavat ed.
A good estimate is that, on average, the excavation would renove 37' of 52', or
70% of existing overburden.

10/ This is the part of the above-described Jammal October 14 report described
i n Findings of Fact Paragraphs 53-55 above.

11/ Additions are underlined; deletions are stricken through

12/ In one final alteration to the | anguage of the proposed permit, the
District expert, during his testinony, substituted the bracketed | anguage for
the following: "nust begin at least 3 nonths prior to construction and."

13/ Applicant's expert explained that the water table was fairly flat, but only
at the site of the four piezoneters.

14/ The necessity of site-specific data is disclosed in a hydrogeol ogi ca
report prepared by Ardanan & Associates in connection with the application for
the sprayfield permt for the adjoining parcel. On the issue of site-specific
data, the Ardaman report states:

The hydraulic capacity of a site for an
irrigation system depends on the thickness
of the surficial aquifer, the coefficient



of pernmeability of the surficial aquifer
materials, the hydraulic gradient of the
groundwat er seepage, the distance to

adj acent relief points, the precipitation
the surface runoff, the evapotranspira-

tion rate, and the recharge to underlying
aqui fers. These variables are very site-
specific and involve the use of judgnent

in the selection of the subsurface
characteristics and water bal ance paraneters.

Applicant Exhibit 11, Tab 2, p.11

The Ardaman report continues by noting that the site-specific factors to
determ ne the hydraulic capacity of the sprayfield site were obtained "fromthe
field and | aboratory data . . ., a review of site geol ogy and hydrogeol ogy, and
previ ous experience with other simlar sites and systens in Florida." 1d.

15/ The nost inportant evidence concerning the perneability of the confining
soils on-site is contained in Applicant Exhibit 9, Tab 9 (Sheet 2 of 2). This
diagramreveals the soils found fromfive borings deep enough to reach the top
of the linestone |ayer marking the beginning of the Upper Floridan aquifer. (As
a result of these borings, Applicant determ ned that the top of the Upper

Fl oridan aquifer was level at the site.)

The test results do not support the opinion of the Applicant's expert that
the friction is greater closer to the Floridan aquifer. 1In all but one of the
bori ngs, about 10 feet of clayey soils near the bottomof the surficial aquifer
woul d be excavated. In three of the borings, no clayey soils would remain
between the top of the Floridan aquifer and the bottomof the pit. In two of
t he borings, clayey strata of about five and seven feet would remain in the
over burden, but these remaining clayey strata would be |l ess thick than the
cl ayey strata above themthat woul d have been excavated

The domi nant soil in the overburden is "grayish-brown to greenish-gray
slightly silty to silty fine sand with broken shell and occasi onal cenented
sands, very loose to dense."” The record suggests that the density of this |ayer

is variable; nothing suggests that the denser material is disproportionately at
the bottom Moreover, nothing in the record supports the adjustnent of
Applicant's expert: the renmoval of 70% of the overburden reduces the resistance
by only little nore than 50%

If density corresponds to perneability and resistance and if standard
penetration resistance corresponds to density, then Sheet 2 of 2 at Tab 9 of
Applicant Exhibit 9 discloses no direct rel ationship between depth and
resi stance in the dom nant soil type.

The support in the record for resistance increasing with depth is froman
earlier Jammal report on the hydrogeol ogy of the site, dated Febraury 13, 1990.
Init, apparently a different enployee of Jammal states: "The fines content
general ly increases with depth, which produces a correspondi ng decrease in
permeability." Applicant Exhibit 9, Tab 5, p. 3. These remarks, which make no
attenpt to quantify the decrease in perneability, apply to regiona
hydr ogeol ogy, as indicated by the heading of the report under which the remarks
appear. Additionally, there appears to be little relationship between fines
content and perneability. See Ardaman report, Table 4, in which confining soils
with the same fines content display very different coefficients of perneability



and confining soils with greater fines content may be nore perneabl e than
confining soils with lesser fines content. (Applicant Exhibit 11, Tab 2.)

Anot her hydrogeol ogi cal evaluation of the region is found in Applicant
Exhi bit 11, Tab 1, which is a report from Law Environnmental, Inc. in connection
with the sprayfield. Noting that the confining unit over the Geneva bubbl e
varies in thickness from20-60 feet, the report states: "This unit is generally
nore clayey around the perinmeter of the lens and allows little | eakage of water
to the Floridan aquifer.” 1d. at pp. 7-8. Again, this is an exanple of
regi onal data that appear to bear little relationship to conditions prevailing
on the site.

16/ Dewatering was later Iimted to the point at which the water table was
encount ered, which would be considerably higher than 0 feet. See Paragraph 39
above.

17/ The seepage is nore common where |and elevations are lower relative to
potentiometric surface elevations. See, e.g., the Ardaman report, which notes
an earlier report of a 15 ft. potentionetric surface for the Floridan aquifer
under the sprayfield site and states:

This inplies that the potentionetric surface
of the Floirdan aquifer is above |and surface
in the | ow areas along the shoreline of Lake
Jessup. Therefore, no recharge to the

Fl ori dan aqui fer occurs in these areas; in-
stead, upward seepage fromthe Floridan
aquifer is expected.

Applicant Exhibit 11, Tab 2, p. 5.

18/ If the top of the Floridan aquifer is at -32 to -33.5 feet and the average
t hi ckness of the confining sedinments is 52 feet, then the bottom of the
surficial aquifer (or the top of the confining bed) is, on average, at 18.5 to
20 feet. Thus, excavation of the area outside Area A, during Phase |, would

di spl ace nuch, if not all, of the surficial aquifer, but none of the confining
bed beneath the surficial aquifer

19/ A third, less certain source arises fromthe District's unusual standing
rules, although it is unclear what range of relief would be available to
Petitioners.

Thi s approach ignores the issue whether the District may lawfully restrict
standing by requiring a person to demand a hearing before final intended agency
action has taken place. This approach recognizes the District's custom
tailoring to the Adm nistrative Procedures Act so as to place the fornal
adm ni strative hearing and recommended order at an earlier stage in the
proceedi ngs--specifically, during the free-formagency action. Under this
approach, the standing of the objector to the pernmit, and the issues potentially
avail able to an objector, are less inportant due to the free-formnature of the
pr oceedi ng.

Under the free-fornfhearing approach, the District may, as here, feel free
to continue to revisit the permt conditions--and possibly the permt itself--
wi thout regard to the standing of the objectors, the relief sought by the
parties, or even the issues raised by the parties. However the form essness of
such a proceeding, which is entirely appropriate to the free-form phase of



adm ni strative action, is inconsistent with the nature and purpose of the fornal
fact-finding hearing contenplated by Section 120.57(1).

APPENDI X A
Treat ment Accorded Proposed Findings of Petitioners
1-2: adopted or adopted in substance.

3 (first and fourth through seventh sentences): adopted or adopted in
subst ance.

3 (second, third, eighth, and ninth sentences): rejected as unnecessary,
irrelevant, |egal argunment, and unsupported by the evidence.

4: adopted or adopted in substance.
5 (first sentence): rejected as inconplete finding of fact.
5 (second sentence): rejected as |egal argument.

6-5 (page 5): rejected as recitation of evidence, subordinate, and | ega
argunent .

1 (page 5): adopted or adopted in substance.

2: rejected as recitation of evidence and, as to surface water runoff,
unsupported by the appropriate weight of the evidence.

3 (first sentence): rejected as recitation of evidence.

3 (second sentence): adopted or adopted in substance.

3 (third sentence): rejected as not finding of fact.

4: rejected as unsupported by the appropriate weight of the evidence.

5: rejected as recitation of evidence and unsupported by the appropriate weight
of the evidence.

6-9: rejected as recitation of evidence.

10 and 12: rejected as unsupported by appropriate weight of the evidence and,
as stated, irrelevant. The point is that Applicant has not provided reasonabl e
assurance as to the contam nation question during Phase Il. However,
Petitioners clearly did not prove that, if Phase Il were constructed,

contam nants woul d necessarily reach the filled pit and, once there, would nmake
their way to the Floridan aquifer

11: rejected as recitation of evidence.

13: rejected as recitation of evidence and irrelevant for the
reasons set forth in 10 above.

14 (first sentence): rejected as recitation of evidence.



14 (remainder): adopted in substance as to the fact of recharge, but not the
rate, which is unsupported by the appropriate weight of the evidence. Upon
conpl etion of Phase | and stabilization of hydrogeol ogi cal conditions,

sufficient data and anal ysis may di scl ose that Phase Il woul d neither accelerate
the recharge so as to increase the risk of contam nants entering the Geneva
bubbl e nor decrease the recharge rate (possibly to the point of discharge) so as
to decrease or reverse the replenishnment of the Geneva bubble at this site.
Absent evidence as to post-Phase | conditions, such as the water table el evation
outside Area A, pool elevation in Area A and hydraulic conductivity of the 15
feet of confining sedi nents above the Floridan aquifer, as well as the anmpunt
and | ocation of other withdrawals, it is premature to deternine what the effect
of Phase Il would be upon the recharge of the Geneva bubbl e.

15: rejected as recitation of evidence.

16 (first sentence): adopted.

16 (second sentence): rejected as recitation of evidence.
17: see 14.

18: adopted in substance.

19: rejected as unnecessary, irrelevant, and recitation of evidence except that
stormmvater entering Wetlands C and D and conmon fl oodpl ai n are adopt ed.

20 (first sentence): rejected as |egal argument.

20 (remainder): rejected as recitation of evidence.

21-24 and 26: rejected as unnecessary, irrelevant, and recitation of evidence.
It is assuned that the 100-year floodplain enconpasses a relatively |arge area.
It is also assunmed that a sufficiently |large stormevent could inundate Cochran
Road. W thout further evidence, such as the |ocation of contam nation sources
and the inpact upon them of a 100-year stormevent with respect to the filled
pit, there is no relevance to the proposed findings concerning the 100-year

fl oodpl ai n.

25: rejected as unsupported by the appropriate weight of the evidence.

27: rejected as unsupported by the appropriate weight of the evidence.

1 (page 15): rejected for the reasons set forth in 14. The result is the sane
whet her the recharge projection assume water table and pool elevations or the
wat er -t abl e and pool el evation projections assune a recharge rate.

2-7 (except regardi ng conclusions of M. Minch, which are adopted): rejected as
subordinate, recitation of evidence, and for reasons set forth in 1

10-11 (except for third sentence, which is adopted): rejected as subordi nate,
recitation of evidence, and for reasons set forth in 1

12: adopted in substance, although not as recited evidence.
13: rejected as recitation of evidence.

14: rejected as subordinate.



15: adopted or adopted in substance to the extent that forested wetl ands
speci es exi st.

16-17: rejected as subordinate.

18: rejected as subordinate to the overall findings concerning the functiona
val ue of the subject wetlands and, to the extent of the inplication that the
conditions of TSR-4 are insufficient, unsupported by the appropriate weight of
t he evi dence.

19: rejected as recitation of evidence.

20: rejected as recitation of evidence and unsupported by the appropriate
wei ght of the evidence.

21: rejected as subordinate, recitation of evidence, and, to the extent of the
inplication that the conditions of TSR-4 are insufficient, unsupported by the
appropriate wei ght of the evidence.

22-23: rejected as recitation of evidence except for |ast sentence of 23, which
i s adopt ed.

24: rejected as recitation of evidence and | egal argunent.

1 (page 23): adopted.

2: rejected as recitation of evidence and subordi nate.

3-5: rejected for the reasons set forth in the 1 preceding the last 1

1 (page 25) and 3 (first sentence): rejected as irrelevant.

2: adopted in substance.

3 (second and third sentences): adopted in substance except |ast clause is
rejected as | egal argunent.

Treat ment Accorded Proposed Fi ndi ngs of Excavated Products

1-4: adopted or adopted in substance.

5: adopted except for the inplication that the pernmt for Phase Il should
i ssue.

6-7: adopted or adopted in substance except |ast sentence is rejected as
unsupported by the appropriate weight of the evidence.

8-15: adopted or adopted in substance except for |last sentence, which is
rej ected as specul ati on

16: adopted or adopted in substance with respect to reuse water not traveling
to pit through surficial aquifer

17: rejected as unsupported by the appropriate wei ght of the evidence except
that the primary direction of floww |l be straight down beneath the sprayfield.



18: rejected as unsupported by the appropriate weight of the evidence. The
evi dence shows that the reuse water flowing in a diagonal direction fromthe
surficial aquifer beneath the sprayfield to the Floridan aquifer beneath the pit
will travel through a thicker confining bed and take nore tine than the reuse
wat er passing straight down into the Floridan aquifer beneath the sprayfield.
The sane is not true for the reuse water passing along the surficial aquifer
into the pit, and then into the Floridan aquifer beneath the pit. There is |ess
resistance in the surficial aquifer, so less filtration will take place and | ess
time will pass for the reuse water to reach the pit.

19: adopt ed.
20: rejected as irrelevant.

21: adopted except as to the reuse water traveling through the surficial
aquifer into the pit.

22-24: adopted.

25-39: adopted or adopted in substance except for the failure to acknow edge
that Wetlands A, F, and G are relatively nore
val uabl e than the other wetlands on the site.

40-41: adopt ed.

42: rejected to the extent of the inplication that the "better approach"” is, in
this case, sufficient to provide grounds for reasonabl e assurance. However, the
intuitive approach, if free of invalid assunptions, is better than using the
USGS Modf | ow nodel .

43: adopted or adopted in substance.
44: rejected as irrelevant due to inconpl eteness of data for site.
45: rejected as unsupported by the appropriate weight of the evidence.

46: rejected to the extent of the inplication that this critical figure, which
is regionally applicable, may be used in this case as a basis to deci de whet her
to grant the subject MSSWpermt. This is one site-specific figure that could
have and shoul d have been obtained prior to the issuance of the TSR s.

47: adopted as to cal cul ation nethodol ogy. Rejected as to assunption regarding
permeability of remaining 17 feet of confining sedinents. The correct

cal cul ation should provide a lower limt for the stabilized pool elevation

whi ch woul d need to be adjusted for groundwater flow into the pit. The result
woul d vary seasonally. Also, the resulting calculation of head difference would
need to consi der seasonal variations in the potentionetric surface of the
Floridan aquifer. Lastly, actual values for the hydraulic conductivity of the
confining beds would then allow a reasonably accurate cal cul ati on of the
projected recharge rate

48 (first and second sentences): adopted.

48 (third sentence): rejected as unsupported by the appropriate weight of the
evi dence.



49: rejected as unnecessary.

50-52: adopted except for omission of 100-foot setback from Wtlands A and F
i nposed during Phase |

Treat ment Accorded Proposed Findings of the District

3-6 (first sentence): adopted.

6 (remminder)-16: rejected as recitation of evidence,

subordinate, and irrelevant given the limtations of the data and

i napplicability of the nodel.

17-18: adopted in substance for Phase | and rejected as unsupported by the
appropriate wei ght of the evidence for Phase I

19-26: adopted or adopted in substance.
27: rejected as unsupported by the appropriate weight of the evidence.

28: adopted except for the om ssion of 100-foot setback from Wtlands A and F
i nposed during Phase |

29: adopted at least as to the bottomof the water table.

30-32 and 35-47: rejected as recitation of evidence and irrel evant given the
limtation of the data, inapplicability of the nodel in the cases of the experts
called by the District and Petitioners, and invalid assunptions in the case of
the expert called by Applicant.

33: rejected as repetitious. See 27.

34: adopted as to the effect of a drawdown of |ess than 0.5 feet.

48: rejected as | egal argunent.

49: rejected as recitation of evidence.

50-52: adopt ed.

53: rejected as unsupported by the appropriate weight of the evidence even as
to the hydraulic conductivity issue. Even if the requirenents of data-
collection were enlarged to include all data necessary to cal cul ate recharge
rates, there are no standards by which to detern ne what values are indicative
of reasonabl e assurance of protection of the Upper Floridan aquifer. As to the
contam nation issue, TSR-4 attenpts nothing.

54-55: adopt ed.

56: adopted except for the inplication that Wetland F is no nore val uabl e t han
the other, unnanmed wetl ands.

57: adopted.

58: rejected as unnecessary and, due to size of Wetland A, |ack of support in
the record.



59-63: adopt ed.
64-66: rejected. See 18 under Excavated Products.

67-73: adopted or adopted in substance. Wth respect to 73, as to surface
wat er runoff only.

74: rejected as irrelevant.

75-76: rejected as specul ation and unsupported by the appropriate weight of the
evi dence.

77-93: adopted or adopted in substance.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



ST. JOHNS RI VER WATER MANAGEMENT DI STRI CT

C.R OP., INC, CGENEVA DEFENSE
ASSOCI ATI ON, SAVE OUR ST. JOHN' S
and DONALD CRABTREE,

DOAH NO. 92-0894
Petitioners, SIRWWD FOR NO. 91-1161
VS.

JAMES P. VEI GLE, EXCAVATED
PRCDUCTS, INC., and ST. JOHNS
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FI NAL CORDER

Pursuant to notice, the Division of Adm nistrative Hearings (DOAH), by its
duly designated Hearing O ficer, the Honorable Robert E. Meale, held a formal
adm nistrative hearing in the above-styled case on April 22, 23, 24, 29, 1992 in
O | ando, Fl orida.

APPEARANCES
For Petitioners, CROP., Inc., I rby Pugh
Ceneva Def ense Associ ati on, 218 Annie Street
Save Qur St. Johns Ol ando, Florida 32806
and Donal d Crabtree:
For Respondents, Janes Veigle Ken Wi ght
and Excavated Products, Inc.: Shutts and Bowen
20 North Orange Avenue
Suite 1000
Ol ando, Florida 32801
For Respondent, St. Johns River Eric d sen
Wat er Managenent District: Post O fice Box 1429

Pal atka, Florida 32178-1429
BACKGROUND

This matter involves the Petitioners' challenge to the St. Johns River
Wat er Managenent District's (hereinafter "the "District") proposed issuance of
Managenent and Storage of Surface Waters Permit No. 4-117-0309A (hereinafter
"MBSWPermt") for the construction of a borrow pit near the intersections of
State Road 46 and Cochran Road outside of the town of Geneva in Sem nole County,
Florida. The Applicant, Excavated Products, Inc. (hereinafter "Excavated")
actually applied for a permt to construct a borrow pit, an entrance road from



the borrow pit to State Road 46 (SR 46), and a wi dening of SR 46. (Applicants
Ex. 1, 2, and 3). However, at the outset of the hearing, the parties
stipulated that the construction of the entrance road and the w dening of SR 46
were not issues in dispute.

An MSSW Pernmit application was filed with the District by Excavated on or
before Cctober 25, 1991. On Novenber 27, 1991, the District issued a Technica
Staff Report (hereinafter "TSR') which reconmended approval to the Governing
Board of the MSSWpernit application for the construction of the proposed borrow
pit. The Petitioners received this TSR, Notice of R ghts, and notification of
t he Decenber 10, 1991 Board neeting on Decenber 6, 1991. At the CGoverning Board
meeting of the District on Decenber 10, 1991, the Governi ng Board approved the
i ssuance of the MSSWPermit; however, the Governing Board required additiona
permt conditions. Specifically, the Governing Board nodified the Novenber 27,
1991 TSR, mamintaining intact original conditions 1 through 11, and addi ng
additional permt conditions 12 through 16. Chief anong these additional permt
conditions was the requirement that Excavated could initially only excavate a
delineated portion ("Area A") of the borrow pit site. Thereafter, Excavated was
required to submt a water budget analysis to the District denonstrating that
t he mean normal wet season water elevation in the pit would not be |less than
+20.5 ft. NGVD, the lower linmt elevation projected by Excavated Product's
hydr ogeol ogi st .

On Decenber 23, 1991, Petitioners, CROP., Inc., et. al., filed a request
for a formal hearing pursuant to Section 120.57, Florida Statutes (1991)
chal | engi ng the issuance of the MSSWpermt.

A formal administrative hearing was held on April 22, 23, 24, and 29, 1992.
Al parties tinmely filed Proposed Recormended Orders. On July 14, 1992, the
Hearing Oficer issued his Reconmended Order to the District for final agency
action which was received by the District Cerk on July 20, 1992. Exceptions
were due August 4, 1992. The Petitioner and District filed exceptions. The
Petitioner, Applicant and District filed responses to the exceptions. Fina
agency action was taken on August 11, 1992.

| SSUE

The issue in this case is whether Excavated is entitled to an MSSW permit
pursuant to Chapter 373, F.S., and Chapter 40C- 4, F. A C, for the construction
of a borrow pit and, if so, what if any conditions should be inposed on the
permt.

RULI NGS ON EXCEPTI ONS

A transcript of the hearing was not prepared. Pursuant to Section 40C
1.564, exceptions to findings of fact or conclusions of |aw which are based upon
facts not found to be established by the presiding officer shall be acconpani ed
by a conplete transcript. Therefore, only exceptions to Conclusions of Law not
based on facts nmay be consi dered.

A. Applicant's Exceptions

The Applicant did not file exceptions.

B. Petitioners Exceptions

1) Petitioner's Exception No. 1



Petitioner takes exception to Finding of Fact 71 which allows construction
outside of Area "A". Petitioners' Exception No. 1 is rejected. The Hearing
O ficer found reasonabl e assurances that Phase | can be constructed and operated
wi t hout causing harmto the Upper Florida Floridan aquifer. Phase |I is defined
in Finding of Fact 128 of the Recommended O der which includes excavation of
Area "A' to an elevation of 0 NG/D and of the renainder of the site to +21 NGVD
(p. 56). Also see Finding of Fact 130 (p. 57).

Petitioner seeks to change a Finding of Fact of the Hearing Oficer.
Pursuant to Rule 40C 1.564, F.A C., exceptions to findings of fact which are
based upon facts not found to be established by the presiding officer nust be
acconpani ed by a transcript. The exceptions to findings of fact were not
acconpani ed by a transcript and are therefore, rejected.

Furthernore, the findings of fact which Petitioner seeks to nodify were
establ i shed by the Hearing Officer. The exception goes to the weight of the
evi dence and i nferences drawn there fromby the Hearing Officer. It is inproper
for this Board to retry the case after the hearing has concluded by altering
findi ngs and rewei ghi ng evi dence. Tanpa Wol esal e Liquors, Inc. v. Dv. of
Al cohol i c Beverages and Tobacco, 376 So.2d 1195 (Fla. 2d DCA 1979). The
decision to believe one expert over another is left to the Hearing O ficer, and
t he deci sion cannot be altered absent a conplete |ack of conpetent substanti al
evi dence fromwhich the finding could be reasonably inferred. Fla. Chapter of
Sierra Club v. Olando Uility Conm, 436 So.2d 383, 389 (Fla. 5th DCA 1983).
Thi s Board cannot reweigh conflicting evidence, judge credibility of w tnesses,
or otherwise interpret the evidence to reach a desired result. Heifetz v. Dept.
of Busi ness Regul ation, 475 So.2d 1277 (Fla. 1st DCA 1985); Freeze v. Dept. of
Busi ness Regul ati on, 556 So.2d 1204 (Fla. 5th DCA 1990). |If a hearing officer's
finding is supported by any conpetent substantial evidence from which the
finding could reasonably be inferred, then it cannot be disturbed. Berry v.
Dept. of Environmental Regulation, 530 So.2d 1019 (Fla. 4th DCA 1988). This
exception is rejected because the finding is supported by conpetent substantial
evi dence.

2) Petitioners' Exception No. 2

Petitioners seek to reinstate the el evation of 20.5 feet NG/D to Condition
nos. 12(d), 15(e), 16 and 17 by stating that the conditions do not reflect the
conditions which thee Governing Board approved. Petitioner also seeks to
i nclude Wetland "F* in Condition nos. 15(b), 15(e), 16, and 17. Petitioners
Exception No. 2 is rejected.

The purpose of a chapter 120.57 proceeding is to develop final agency
action. By filing a petition, the Petitioners caused the Board action of
Decenber 10, 1991 to be rendered non-final. Therefore, the conditions
recomended by the Board are reviewed de novo during the adm nistrative hearing.
The purpose of a de novo hearing is to determ ne whether the pernit application
meets the criteria of chapter 40C-4, F.A C, and if so what conditions should be
pl aced on the permt. After weighing the evidence, the Hearing Oficer made his
recommendation to the Governing Board. As stated above, the CGoverni ng Board
cannot rewei gh the evidence and without a transcript; therefore, the Findings of
Fact cannot be overturned.



3) Petitioner's Exception No. 3

Petitioner's Exception No. 3 is a response to District Exception No. 1.
For the reasons stated in District Exception No. 1, Petitioner's
Exception, 7Response is-rejected. The ability of the Petitioner to object and be
heard on future phases of this project are not Iimted by this Final Order. The
Petitioners have a point of entry on subsequent permt applications through
section 120.57, F.S., or can petition for enforcenment on existing permts
t hrough section 120.69, F.S.

4) Petitioner's Exception No. 4

Petitioner's Exception No. 4 is a response to District Exception No. 3.
Petitioner's Exception/Response is rejected. As discussed below, the criteria
regardi ng "adversely affecting natural resources, fish and wildlife" does not
pertain to the Floridian aquifer. See section 10.7.4, A H  However, other
criteria of Rule 40C4.301, F.A C., do include inpacts to the Floridan aquifer
as part of the review of MSSWopernit applications. Therefore, the District does
review i nmpacts to the Floridan aquifer.

5) Petitioner's Exception No. 5

Petitioner's Exception No. 5 requests that the conditions of the permt be
revised to incorporate the Hearing Officer's reconmendation. This exception is
accepted. Exhibit B attached to this Order reflects the changes in accordance
to the Recommended Order to limt the project to Phase | as described by the
Hearing Oficer in paragraph 128 of the Reconmended Order.

C. District Exceptions
1) District Exception No. 1

The District takes exception to the Hearing O ficer's Conclusion of Law No.
40. For the reasons stated herein, District's Exception no. 1 is accepted.

Changes to condition nos. 3 and 17 of the Final TSR adnmitted into evi dence
as District Exhibit No. 12 are not necessary since the permtted activity is
limted to Phase I. Condition no. 3, as stated in District's Exception No. 1,
states that other-permts are required for activities not specifically
permtted. This condition needs no explanation and serves as a notice
condition. The instant permt authorizes only the activity specifically
referenced. All other activity requires additional review and authorization.

The Hearing Oficer's recommendati on regarding Condition No. 17 are noot
given the factual findings of the Hearing Oficer. The condition needs no
clarification since the permtted activity is limted to Phase |I. In addition,
specification of a point of entry in a permt condition serves no purpose for
third parties. Pursuant to Section 120.69, F.S., a third party may petition the
District for enforcenent of a permt. This relief is available at any tine
during the pendency of a permt. |In addition, this permt will not expire.

Once construction is conplete, the pernmt is converted to an operation and
mai nt enance permt. As stated above, section 120.69 provides a relief mechani sm
for third parties.



2) District Exception No. 2

For the reasons stated below, District Exception No. 2 is accepted. The
Hearing Oficer's Conclusions of Law 5 through 23 are rejected as inconsistent
with established |law and the District's interpretation of its rules. Harloff v.
Sout hwest Fl ori da Water Managenent District, 575 So.2d 1324 (Fla. 2d DCA 1991),
rev. denied 583 So.2d 1035).

Thr oughout the Concl usion of Law section of the Recormended Order, the
Hearing Oficer has incorrectly conbined the legal termof standing with the
District rules regarding point of entry into proceedings. The |aw regarding
standing is dictated by section 120.57 and not by District rules. Standing
under the Adm nistrative Procedure Act (APA) is conferred on persons whose
substantial interests will be affected by the proposed agency action. Agrico
Chemical Co. v. Departnent of Environnmental Regul ation, 406 So.2d 478 (Fla. 2nd
DCA 1981), rev. denied, 415 So.2d 1359 (Fla. 1982) and 415 So.2d 1361 (Fl a.
1982). A party seeking to show a substantial interest nmust denonstrate

1) that he will suffer an injury in fact which is of sufficient
i mediacy to entitle himto a section 120.57 hearing, and

2) that his substantial injury is of the type or nature which the
proceeding is designed to protect.

The substantial interests of the Petitioners have not been challenged in this
case. Therefore, the discussion and Conclusions of Law relating to standing are
m spl aced. The relevant issue is whether, pursuant to Rule 40C-1.511, F. A C
the Petitioners have waived their right to challenge the permt in whole or in
part and not whether the Petitioners have standing to chall enge the proposed
action. Therefore, all references to standing should be replaced with point of
entry.

In Conclusions of Law 5 through 23, the Hearing O ficer has interpreted
Rul e 40C-1.511, F.A.C, in a manner which is inconsistent with established |aw
and the Board's interpretation of its rule. Rule 40C 1.511, F. A C., governs
the point of entry for persons seeking an administrative hearing if their
substantial interests are or may be affected by District action or intended
action. Rule 40C 1.511, F. A C., provides, in pertinent part,

40C- 1. 511 Point of Entry Into proceedings.
Unl ess ot herwi se provided by law or District rule:

(1) Persons requesting a hearing on District
action which does or may determne their
substantial interest shall file a petition with
the District Clerk within 14 days of the receipt
of notice of intended action, or within 14 days of
the receipt of notice of District action for
persons who did not receive the notice of intended
action. The notice shall state the tine limt for
requesting a hearing and shall reference this
chapter. 1In the case of District permtting
action the notice shall be in the formspecified
in subsection (5) below. If the Board takes
action which substantially differs fromthe notice
of intended action, the applicant or persons who
may be substantially affected shall have an



addi ti onal 14 days fromthe date of receipt of
notice of said action to request an adm nistrative
hearing, in accordance with this section, but this
request for admnistrative hearing shall only
address the substantial deviation

(2) Any person who receives witten notice of a
District action or who receives witten notice of
an intended action and who fails to file a witten
request for an administrative hearing in the
office of the District Clerk within 14 days shal
have wai ved his right subsequently to request an
adm ni strative hearing on such matters. A
petition for an adm nistrative hearing shal
contain the information set forth in section 40C
1.521.

(5) Wen publication is made of the District
action or intended action on a permitting matter
the notice shall be prepared by the District and
shall contain as a m ni mum

(a) nane of applicant and a brief description of
t he proposed activity and its | ocation;

(b) location of the application and its
avail ability;

(c) statenent of the District's intended action

(d) schedul ed date of Board action, if such
action is necessary; and

(e) notification of adm nistrative hearing
opportunity.

The Petitioner received actual notice of intended agency action on Decenber
6, 1991. (District Exhibit 1 and Applicant's Exhibit 13). The notice of
i ntended agency action contained a letter to M. Crabtree, the Technical Staff
Report dated November 27, 1991, and a Notice of R ghts. Petitioner had 14 days
from Decenber 6, 1991 within which to file a petition with respect to that
noti ce of intended agency action. Pursuant to 40C-1.511, F.A C, Petitioner
wai ved their rights to object to the project as proposed in the first notice
since a petition was not filed within 14 days of Decenber 6, 1991

To establish wai ver based on passage of time, an agency's notice nust only
contain a statenent concerning a right to a hearing, set forth atine limt for
seeking a hearing, and refer to the applicable procedural rules of the agency.
City of St. Coud v. Dept. of Environnmental Regul ation, 490 So.2d 1356 (Fla. 5th
DCA 1986); Manasota - 88 v. Dept. Environnental Regulation, 417 So.2d 846 (Fl a.
1st DCA 1982); Gty of LaBelle v. Bio-Md Services, Inc. and Dept. of
Envi ronnental Regulation, 17 F.L.W D1177 (Fla. 2d DCA May 6, 1992). \Wen an
agency's point of entry procedures are clearly defined by rule, as they are in
this case, the court's task of finding waiver is less problematic. Henry v.
State, Dept. of Administration, 431 So.2d 677, 680 (Fla. 1st DCA 1983)

In Conclusion of Law nos. 21 and 22, the Hearing Oficer states that the
Petitioners did not waive their rights in the absence of denonstrated prejudice
citing Stewart v. Department of Corrections, 561 So.2d 15 (Fla. 4th DCA 1990).
Both the rule and notice contain information regarding the right to a hearing, a



time period within which to seek a hearing, and reference to the District's
procedural rules. No nore is required to establish waiver based on a failure to
act and passage of tinme. City of St. Coud, Gty of LaBelle, and Rudl oe, supra.
Mor eover, the very purpose of the rule and notice is to enable |lay persons to
gai n access to agency decision-making. Gty of LaBelle, supra (Providing for
publication allows nore conprehensive awareness of, and participation in, the
proceeding). Equitable tolling cannot be applied. Therefore, Conclusion of Law
nos. 21 and 22 are hereby stricken

On Decenber 10, 1991, another letter, Technical Staff Report dated Decenber
10, 1991 and Notice of Rights were mailed to Petitioner Crabtree. However, at
t he Governi ng Board neeting al so on Decenber 10, 1991, the Board anended
Condition Nos. 12, 13 (renunbered as 14), and 14 (renunbered as 15) and added
Condition Nos. 13 and 16. (Applicant's Exhibit 4). The Board then took action
on the permt. The Board action was different fromthe notice received by the
Petitioner.

On Decenber 23, 1991, Petitioner filed its Petition for Admi nistrative
Hearing with the District Cerk. The next issue is whether the changed
conditions of the Governing Board on Decenber 10, 1991 constituted a substanti al
deviation which initiated another point of entry for Petitioner. The Hearing
Oficer inplies in Conclusion of Law that Petitioner had no right to object to
the revised conditions because the conditions restricted the Applicant and were
otherwi se favorable to the Petitioner. Rule 40C 1.511 does not specify that the
devi ati on must benefit one party or another. Therefore, Conclusion of Law no.

9 is hereby stricken

The conditions which were revised on Decenber 10, 1991 by the Board
required that the project be constructed in two Phases. Agency action cannot
becorme final until the time period for a point of entry has expired. See
Capeletti Bros., supra; Hillsboro-Wndsor Condom ni um Assoc. v. Dept. of Natural
Resources, 418 So.2d 359 (Fla. 1st DCA 1982); B.C.C.1. v. Administration Comm,
570 So.2d 383 (Fla. 1st DCA 1990); and Florida League of Cities, supra.
Therefore, the agency action would not be final until Decenber 24, 1991. To the
extent that the revised conditions substantially deviated fromthe noticed
i ntended agency action, Appellant had 14 days from Decenber 10, 1991, to
institute a de novo proceeding on the permt regardless that the D strict took
agency action on the permt application. The evidence presented and argunents
made at the Hearing related to these conditions. Although the Hearing Oficer's
Concl usi ons of Law are inconsistent with established law, he correctly limted
t he scope of the hearing.

Concl usi on of Law no. 12, refers to revised conditions during the de novo
proceeding. Condition nos. 12 - 16 of applicant's Exhibit 4 were revised by
condition nos. 12 - 21 of District's Exhibit 12. A section 120.57, F. S
formal proceeding is de novo and intended to fornulate final agency action
rather than review earlier or prelimnary agency action. Once a petitionis
filed, the proceeding is reviewed de novo. Changed conditions and circunstances
shoul d al ways be considered in determning final agency action. MDonald v.
Dept. of Banking and Fi nance, 346 So.2d 569, 584 (Fla. 1st DCA 1977); Fla. Dept.
of Transportation v. J.WC  Co., Inc., 396 So.2d 778 (Fla. 1st DCA 1981); culf
Coast Nursing Center v. DHRS, 483 So.2d 700 (Fla. 1st DCA 1985); Beverly
Enterprise v. DHRS, 573 So.2d 23 (Fla. 1st DCA 1990); Ryan v. Spang and DER, 8
FALR 4288 (DER 8.14.86). Consequently, a section 120.57, F.S. hearing
i nherently contenpl ates changed conditions and issues in the fornmulation of a
final agency action so that an applicant's project may be nodified to conformto
the aw. Hopwood v. Fla., DER, 402 So.2d 1296 (Fla. 1st DCA 1981). A potenti al



due process inpedinment in such situations occurs when a new i ssue or nmatter is
rai sed without opportunity of opposing parties to conformtheir evidence to the
new i ssue. Absent a substantial nodification in m d-proceeding that creates a
due process problem nodifications, when supported by the evidence, are
appropriate. Hopwood, supra. No due process violation occurs if the parties
had notice of the determ native issues at hearing. Mnatee County v. State,
DER, 429 So.2d 360 (Fla. 1st DCA), rev. denied, 438 So.2d 833 (Fla. 1983). In
addition, it is the opposing party's burden to identify how a nodifications
caused prejudice to the party's case. DeCarion v. DER 445 So.2d 619 (Fla. 1st
DCA 1984). The revisions during this de novo proceedi ng are perm ssible and do
not create another point of entry. The remaining conditions are not chall enged
or revised during the de novo proceeding. Therefore, Conclusion of Law no. 12
is irrelevant and hereby stricken

Concl usion of Law no. 23 is unclear. The correct conclusion is that
Petitioners waived their rights to object to the notice as received on Decenber
6, 1991. However, that waiver becane irrel evant when the Governi ng Board
anended the pertinent conditions on Decenber 10, 1991 and the Petitioners timely
filed a petition with regard to that action. The filing of the petition
rendered the action on Decenber 10, 1991 as nonfi nal

The Governing Board can reject and replace the Hearing Oficer's
conclusions of law and interpretations of District rules. See section
120.57(1)(a)10., F.S.; Harloff v. Southwest Florida Water Managenent District,
575 So.2d 1324 (Fla. 2d DCA 1991), rev. denied 583 So.2d 1035). For the
reasons stated above, Conclusions of Law 5 through 23 are nodified as di scussed
her ei n.

3) District Exception No. 3

District takes exception to Conclusion of Law 39. District Exception No. 3
is accepted. Rule 40C-4.301(1)(a)10., F.A.C. is identical to one of the
objectives of the District. The objectives of the District are enunerated in
section 9.1.1 of the MSSW Applicant's Handbook (A H ), parts of which are
adopted by rule. Paragraph 9.1.1(j) is the relevant objective. Section 10.7.4,
A.H., discusses how paragraph 9.1.1(j) is applied. Section 10.7.4 reads:

To determ ne whether a systemw || neet the objective contained in
paragraph 9.1.1(j), ..., the District will consider only the inpacts to fish and
wildlife and threatened and endangered species relative to the functions the
wet | ands currently provide to them (Enphasis added).

Therefore, Rule 40C4.301(1)(a)10., F.A C, nust be applied as stated in
section 10.7.4, A H, which does not include the Floridan aquifer. Although the
criteria of 40C4.301(1)(a)10., F.A.C., does not include inpacts to the Floridan
aquifer, the Floridan aquifer is protected through other criteria. Rule 40C
4.301(1)(a) and (2)(a), F.A.C., include inmpacts to ground water and thus the
Fl oridan aquifer. See 40C4.301(1)(a)5., 9. and 11., and 40C 4.301(2)(a)1.

2., and 6. Therefore, the reference to the criteria "adversely affect natura
resources" should be deleted from Concl usion of Law 39.

4) District Exception No. 4
In District Exception No. 4, the District suggests conditions which conport

with the Hearing Oficer's Recommended Order. District Exception No. 4 is
accepted. The Hearing Oficer reconrended that the project be limted. The



revised permt conditions which conformto the Hearing Oficer's ultimate
recommendati on are attached as Exhibit B to this Final Oder.

ACCORDI N&Y, I T IS HEREBY ORDERED:

1. The Hearing Oficer's recommended findings of fact contained in Exhibit
A are adopted and incorporated herein.

2. The Hearing Oficer's Conclusion of Law are nodified as di scussed
her ei n.

3. The permit application no. 4-117-0309 is hereby granted with respect
to Phase | as recommended by the Hearing O ficer. The conditions to be placed on
the permt are attached as Exhibit B incorporated herein.

DONE AND ORDERED this 11th day of August 1992, in Pal atka, Florida.
ST. JOHNS RI VER
WATER MANAGEMENT DI STRI CT

BY:
JCE E. HLL
CHAlI RVAN

RENDERED t his 13th day of August 1992.

BY:
PATRICIA C. SCHULTZ
DI STRI CT CLERK

EXH BIT B
Final Order Permt Conditions

General Conditions: 2 - 8

O her Conditions:

1-8 No change fromDistrict Exhibit 12.

9. Revised to conformwith Hearing Oficer's Recormended Order to read:
The proposed surface water nanagenment system shall be
constructed as per plan sheets 1, 3, and 4 of 4, 2, 2A, and
3 of 3, 1 of 1 and sheet 1 of 1 received by the District on
Cct ober 25, 1991, and sheet 2 of 4 received by the District
on Novenber 18, 1991, as limted by other condition no. 15

her ei n.

10 - 14 No change fromDi strict Exhibit 12.



15 - 16 Revised to conformwith Hearing Oficer's Reconmmended Order to read:

15. The permttee nmust proceed with excavation in the
foll owi ng phased manner:

a. No change fromDistrict Exhibit 12.
b. No change fromDistrict Exhibit 12.

c. Excavate Area "A", as delineated on Exhibit 1, to
a depth of no greater than +0 ft NGVD [del eting "until
such time that the pernmittee satisfies permt condition
no. 16"]. The borrow areas outside of Area "A" may be
excavated to a depth no greater than +21 ft NGVD
concurrent with the excavation of Area "A".

d. No change fromDistrict Exhibit 12.
e. No change fromDistrict Exhibit 12.

16. No excavation can occur below elevation +0 ft NG/D in Area "A" and bel ow
el evation +21 ft NGYD in the borrow area outside of Area "A'. [deleting the
remai nder of the condition].

17 - 21 No change fromDistrict Exhibit 12.
NOTI CE OF RI GHTS

1. Any substantially affected person who clains that final action of the
District constitutes an unconstitutional taking of Property w thout just
conpensati on may seek review of the action in circuit court pursuant to Section
373.617, Florida Statutes, and the Florida Rules of Cvil Procedures, by filing
an action within (90) days of the rendering of the final District action,

2. Pursuant to Section 120.68, Florida Statutes, party who is adversely
affected by final District action nmay seek review of the action in the district
court of appeal by filing a notice of appeal pursuant to Fla. R App. P. 9110
within 30, days of the rendering of the final District action,

3 Aparty to the proceeding who clains that a District order inconsistent
wi th the provisions and purposes of Chapter 373, Florida Statutes, may seek
review of the order pursuant to Section 373.114, Florida Statutes, by the Land
and Water Adjudicatory Conm ssion (Commission) by filing a request for review
wi th the Conmi ssion and serving a copy on the Departnent of Environnental
Regul ati on and any person naned in the order within 2 days of the rendering of
the District order. However, if the order to be reviewed is deternm ned by the
Conmmi ssion within 20 days after receipt of request for reviewto be of statew de
or regional significance, the Comm ssion may accept a request for review within
30 days of the rendering of the order.

4. A D strict action or order is considered "rendered" after it is signed
by the Chairman of the Governing Board on behalf of District and is filed by the
District derk.

5. Failure to observe the relevant tine frames for filing a petition for
judicial review as described in paragraphs #1 and #2 or for Conm ssion review as
described in paragraph #3 will result in waiver of that right to review,



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY the copy of the foregoing NOTI CE OF RI GHTS has been
furni shed by United States Mail to:

| RBY PUGH
218 ANNI E STREET
ORLANDO FL 32806
and
KEN WRI GHT
20 NORTH ORANGE AVE #1000
ORLANDO FL 32801

at 4:00 p.m this 13th day of August, 1992.

PATRICIA C. SCHULTZ

DI STRI CT CLERK

St. Johns River Water
Managenent District

Post O fice Box 1429

Pal at ka, Florida 32178-1429
(904) 328-4233

COPI ES FURNI SHED:

| RBY PUGH, Esquire
218 Anni e Street
Ol ando, Florida 32806

KENNETH WRI GHT, Esquire

Shutts and Bowen

20 North Orange Avenue, Suite 1000
Ol ando, Florida 32801

ERIC T. OLSEN, Esquire
P. 0. Box 1429
Pal atka, Florida 32178-1429



