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RECOMMVENDED ORDER

A final hearing was held in the above-styled consolidated
cases before Donald D. Conn, a duly designated Hearing Oficer
of the Division of Adm nistrative Hearings, in Jacksonville,
Florida, on April 9-11 and May 19-23, 1986, and in Tall ahassee,
Florida on June 9, July 21-24 and August 4-6, 1986.

APPEARANCES

The parties were represented as foll ows:

For Petitioners: Segundo J. Fernandez, Esquire
Terry Cole, Esquire
Dougl as P. Manson, Esquire
Post O fice Box 6507
Tal | ahassee, Florida 32314
(Friends of Fort Ceorge, Inc.,
et al., Logan Diving, Inc.
and Sout heastern
Fi sheries Association, Inc.)

For Intervenors: Charles Lee
Seni or Vice President
Fl ori da Audubon Soci ety
1101 Audubon Way
Mai tl and, Florida 32751
(The Fl orida Audubon Society
and Duval Audubon Soci ety)

For Intervenor: J. Stephen O Hara, Jr., Esquire
1500 Anmerican Heritage Life Building
Jacksonville, Florida 3 2202
(Florida WIldlife Federation)l

For Respondent: Thomas G Pel ham Esquire
WIlliamL. Hyde, Esquire
Post O fice Drawer 11300
Tal | ahassee, Florida 32302
(Fairfield Communities, Inc.)

For Respondent: Kat hryn L. Mennella, Esquire
Post O fice Box 1429
Pal at ka, Florida 32078
(St. Johns River
Wat er Managenment District)



At the hearing, the parties called a total of 37 w tnesses
during their cases-in-chief and nine rebuttal w tnesses.
I ncl udi ng conposite exhibits, Petitioners and Intervenors
introduced a total of 26 exhibits, Respondent Fairfield
Communi ties introduced a total of 71 exhibits, and the St. Johns
Ri ver Water Managenent District introduced 11 separate exhibits
in addition to adopting 22 exhibits introduced by Fairfield.
The transcript of the hearing consists of 28 volunmes and the
| ast volune of the transcript was filed on August 14, 1986. The
parties were allowed to submt posthearing proposed findings of
fact, conclusions of |aw and recomended orders by August 29,
1986, and a ruling on each proposed finding of fact is included
in the Appendi x to this Recommended O der

Nat ure of the Controversy

Case Nunber 85-3537 involves a third-party chall enge by
Petitioner, Friends of Fort George, Inc., et al., to the
District's proposed issuance of a conceptual approval with
conditions for the surface water managenent system of a
devel opment whi ch includes residential units, commercial space,
and a 27-hole golf course on Fort George Island, Duval County,
Florida. Petitioners and Intervenors, Southeastern Fisheries,
Logan Diving, and Florida WIldlife Federation, assert that
Fairfield Conmunities, Inc., as the permt applicant, bears the
burden of proof of showing entitlenent to the requested permt
under all applicable rules. They further assert that Fairfield
has failed to show entitlenent to the requested permt. In
particular, Petitioners assert that Fairfield has not
denonstrated that the proposed nanagenent and storage of surface
water (MSSW permt will conply with the applicable rule
criteria, and that furthernore, w thout such assurances, the
wat er resources of the state are likely to be harned.

I ntervenors, Florida Audubon Soci ety and Duval Audubon Society,
state that the applicant has failed to provide the required
assurances that the requested conceptual approval of the
managenent and storage of surface waters neets the requirenents
of Rule Chapters 40C-4, and 40C-42, Florida Adm nistrative Code,
and has further failed to denonstrate that the proposed MSSW
will not inmpair, pollute, O injure the waters and natural
resources of the State. It is in the position of Respondent
Fairfield Conmunities that its proposed MSSWapplication is
fully in accord with the applicable statutes, and rules of the
St. John's River Water Managenent District, and therefore that
the District should enter a Final Order granting to Fairfield
conceptual approval of the MSSWpermt.




After review of the application for conceptual approval
submtted by Fairfield, as anmended on April 7, 1986, staff of
the St. Johns River Water Managenent District reconmended
approval of said application with conditions as set forth in a
technical staff report entitled "Managenment and St orage of
Surface Waters, May 1986."

Case Nunber 85-3596 involves a third-party chall enge
brought by Petitioner Friends of Fort George, Inc., et al., to
the District's proposed issuance to Fairfield of a consunptivel
use permt (CUP) for the use of groundwater fromthe mddle
wat er bearing zone (MABZ) of the Floridan Aquifer to serve an
estimated popul ation of 1,649 people in seven years and for
suppl enmentary golf course irrigation. The proposed permt wll
also allow Fairfield to withdraw water fromthe surface water
managenent system (which intercepts the surficial aquifer) on
Fort George Island as the primary source of golf course
irrigation. Petitioners assert that Fairfield Communities.
Inc., as the permt applicant, bears the burden of proof of
showi ng entitlenent to the requested permt under all applicable
rules. Petitioners further assert that Fairfield has failed to
show entitlenent to the requested permt. |In particular,
Petitioners assert that Fairfield has not denonstrated that the
proposed consunptive use will conply with the applicable rule
criteria, and that furthernore, w thout such assurances, that
the water resources of the state are likely to be harned.

I ntervenors, Florida Audubon Society and Duval Audubon Soci ety
state that the applicant has failed to provide the required
assurances the requested consunptive use neets the requirenents
of Rule 40C-2.3Cl, Florida Adm nistrative Code, and has further
failed to denonstrate that the proposed consunptive use wll not
inpair, pollute or injure the waters and natural resources of
the State. It is the position of Fairfield that its proposed
CUP application is fully in accord with the applicable rules and
regul ations of the District, specifically Chapter 373, Florida
Statutes (1985), and Rule 40C 2, Florida Adm nistrative Code,
and, therefore, that the District should enter a final order
granting to Fairfield the CUP

After review of the application for a consunptive use
permt submtted by Fairfield Cormmunities, Inc., as anended on
March 11, 1986, staff of the St. Johns River Water Managenent
D strict recommended approval of said application with
conditions as set forth in a Consunptive Uses of Water Summary
Sheet dated March 24, 1986.



Evidentiary Matters

During the hearing, a ruling was reserved on the
adm ssibility of Petitioners' exhibits 96 (Jacksonville Pl anning
Department review of the Master Resource Managenent Pl an and
Condi tions for Approval) and 120A (deposition of Daniel Ward).
Fairfield and the District object to these exhibits on the
grounds of relevance, and al so object to exhibit 120A on the
further ground that it does not present the testinony of an
expert in accordance with Rule 1.330(e)(3)(F), Florida Rules of
Cvil Procedure. After having reviewed these exhibits and
considering the issues and evidence presented in this case, the
obj ections are overrul ed and these exhibits admtted.

FI NDI NGS OF FACT

The follow ng findings of fact are based on the evidence
presented and relate both to Fairfield s MSSWand CUP
appl i cations:

1. Fort George Island is an approximately 900 acre island
| ocat ed northeast of the Gty of Jacksonville in Duval County,
Florida. It is bounded to the north and east by the Fort George
River, to the west by an extensive salt marsh, and to the south
by Batten Island and the St. Johns River. The island is
separated fromthe Atlantic Ccean by Little Tal bot Island.

2. There are presently approximately 16 hones on Fort
Ceorge Island, an existing 18-hole golf course with clubhouse,
the Kingsley Plantation State Park in the north and the Rollins
site surface waters on the northern two-thirds of the island are
Class Il waters, while the waters to the south are Class |11

3. The follow ng factors concerning Fort George Island are
of ecol ogi cal significance:

a) Existence of a |large area of coastal
hamock;

b) Value of the coastal hammock for
scientific research and as a food source for
m grating song birds;

c) Fact that the Island is located in an
aquati c preserve;



d) Salt marshes on the western side of the
| sl and which are a food source for wadi ng
bi r ds;

e) State lands on the Island which are
utilized as wildlife and plant preserve, as
well as for historical purposes;

f) Estuaries on the western side of the

| sl and which function as primary nursery
areas for commercial and sport fishery
species, as well as for shrinp, oysters and
crabs;

g) Existence of commercial oyster |eases on
the western side of the Island; and

h) Public use of the Island' s shoreline for
oystering and cl amm ng.

4. Fairfield owns approximtely 757.5 acres on Fort Ceorge
| sl and which it proposes to develop into a "planned unit
devel opnent” of 1,343 dwelling units, a 27 hole golf course, and
approxi mately 80,000 square feet of comercial devel opnent. The
approxi mate density of the devel opnent will be 1.8 units per
acre. Approximately 80% of Fairfield s property is currently
forested, and after devel opment approximately 35%w || remain
undi sturbed habitat. The Cty of Jacksonville approved the
"pl anned unit devel opnent” on January 10, 1983.

5. Because the Departnent of Community Affairs had
determ ned on August 11, 1982, that this devel opnent was a
"devel opnent of regional inpact,” Fairfield submtted an
Application for Devel opnment Approval to the Departnent, the
Nort heast Fl ori da Regi onal Planning Council, and the Gty of
Jacksonvi |l e, which subsequently approved the proposed
devel opnment in an Amended Devel opment Order. On January 25,
1984, the Florida Land and Water Adjudicatory Conmm ssion
approved the Anended Devel opnent Order (ADO).

6. In addition to approving the devel opnent of maxi mum of
1,343 units, 80,000 square feet of comrercial area, two 18 hole
gol f courses (one already in existence), and a marina wth not
more than 50 slips, the ADO required Fairfield to conduct a 12
mont h study and prepare a Master Resource Managenent Pl an prior
to devel opnent. Specifically, Fairfield was required to
denonstrate that there is a sufficient supply of potable ground



water to serve the entire devel opnent w thout adverse effects on
the Floridan Aquifer and other existing | egal users; establish
t he anbi ent conditions of the water surroundi ng Fort George

| sland and the anbient climatic conditions of the Island and
Rollins Sanctuary through a 12 nonth nonitoring program
identify all endangered, threatened, unique, rare, notable and
"speci es of special concern” and determ ne their habitat

requi renents; address surface water quality and quantity,
terrestrial and wetl ands bi ol ogy, and ground water quality and
gquantity for the entire project; and submt a revised Mster
Land Use Pl an, consistent with the Master Resource Managenent
Plan, to the City of Jacksonville's Planning Comm ssion for its
approval .

7. Further, the ADO required Fairfield to denonstrate that
it could retain the 100 year, 24-hour storm (calculated to be
11.04 inches of rain in 24 hours), and prevent degradation of
t he established anbient conditions of the waters surroundi ng
Fort Ceorge.

8. Finally, the ADOrequired Fairfield to submt its
Mast er Resource Managenent Plan to the Cty, Regional Planning
Council, Departnment of Community Affairs, Departnent of
Envi ronnment al Regul ati on, Departnent of Natural Resources, Gane
and Fresh Water Fish Conm ssion, and the District, for their,
review, coment, and in sonme cases approval. After review and
comment by these agencies, the Cty of Jacksonville Planning
Comm ssi on approved the Master Resource Managenent Pl an on
January 29, 1986, from which no appeal was taken.

Case Nunber 85-3537 ( MSSW

The follow ng findings of fact are based upon the
stipulation of the parties and relate to Fairfield s MSSW
appl i cation:

9. The District, a special taxing district and agency,
created by Chapter 373, is charged wwth the statutory
responsibility of the adm nistration and enforcenent of
permtting prograns pursuant to Sections 373.413 and 373. 416,
Florida Statutes, and Chapter 40C-4, Florida Adm nistrative
Code. The District is the agency involved in this proceedi ng.
The District has assigned Fairfield s conceptual MSSW permt
application the permt nunber 4-031-002AC.

10. Fairfield is a Delaware corporation authorized to do
business in Florida. |Its address is 3520 Pi ednont Road, N. E.



Atl anta, Georgia 30305. The proposed MSSWw || serve
Fairfield s devel opnment on Fort George Island, |ocated in Duval
County at Section 34, Township 15, Range 29 East.

11. Petitioner Friends of Fort George, Inc., is a not-for-
profit Florida Corporation, whose principal office for the
transaction of business is |located at 11251 Fort Ceorge Road,
East, Jacksonville, Florida 32226.

12. Petitioner in Intervention Southeastern Fisheries
Association is a Florida not-for profit corporation whose
address is 312 East Georgia Street, Tallahassee, Florida 32301.

13. Petitioner in Intervention Logan Diving, Inc., is a
Fl ori da corporation whose address is 5731 St. Augusti ne Road,
Jacksonvill e, Florida 32207.

14. Petitioners in Intervention Florida Audubon Soci ety
and Duval Audubon Society are not-for-profit Florida
corporations whose principal offices for the transaction of
busi ness are |l ocated at 1101 Audubon Way, Maitl and, Florida
32751 and 2°65 Forest Circle, Jacksonville, Florida 32217.

15. Individual Petitioners WlliamE. Arnold, Jr., WIIliam
M Bliss, Doris B. Chappelle, Leo E. Chappelle, M. & Ms.
Rhodes Gay, Dr. & Ms. WIlliamJ. Knauer, Jr., Camllus S.
Lengle, Jr., and M. & Ms. J. W Lucas are natural persons and
citizens of the State of Florida who are owners of real property
on Fort GCeorge Island.

16. On August 27, 1985, the District gave Notice of its
intent to deny MSSW application No. 4-031-002AC.

17. On Septenber 23, 1985, the District determned to
recommend i ssuance of MSSW Application No. 4-031-002AC, as then
nmodi fied, with conditions.

18. Fairfield had originally contenplated in both its
ori ginal Master Resource Managenent Plan (MRMP) and the
referenced MSSW application that its proposed devel opnent for
Fort Ceorge |Island would have a 36-hole golf course facility.
Fairfield subsequently reduced its proposed golf course facility
from36 holes to 27 holes. The City of Jacksonville's Pl anning
Comm ssi on approved the MRWP with conditions, including the
condition that the golf course be reduced, on January 29, 1986.



19. Because of the reduction in size of Fairfields
proposed golf course facility from36 to 27 holes Fairfield's
total requirenments for water for irrigation were reduced.

20. By pleading dated April 7, 1986, Fairfield noved to
amend its conceptual MSSW approval application. On April 10,
1986, the notion was granted pursuant to Stipulation of all the
parties. The notion was granted by witten O der of the Hearing
Oficer on April 17, 1986.

21. The Petitioners' original Petition for Formnal
Adm ni strative Proceedings was tinely filed within fourteen (14)
days of receipt of the District's proposed agency action of
Sept enber 23, 1985.

22. A nunber of the nenbers of Friends of Fort Ceorge,
Inc. own real property on Fort Ceorge Island, reside on the
| sl and, and engage in recreational activities on the Island and
its adjacent waters and environs.

23. The subject matter of the proposed agency action
chal | enged by Petitioners and Intervenors concerns the natural
resources on Fort George Island. Protection of this resource
falls within-the general purpose and objectives of Friends of
Fort Ceorge, Inc., nanely, the preservation, conservation, and
restoration of Fort George Island and surroundi ng environs.

24. The relief requested in this proceeding by Petitioners
and Intervenors is denial of the conceptual nmanagenent and
storage of surface waters permt.

25. The water storage ponds proposed in the project wll
intersect with the surficial aquifer on Fort Ceorge |sland.

26. Petitioners, Friends of Fort George, Inc. and
I ntervenors, Florida Audubon Society and Duval Audubon Soci ety
have standi ng pursuant to Section 403.412(5), Florida Statutes,
to bring this action.

27. During the hearing, the parties stipulated that Logan
Diving, Inc., has standing in this proceeding since it is the
hol der of oyster and clam harvesting | eases fromthe Departnent
of Natural Resources for beds located in Class Il waters
adj acent to Fort Ceorge Island and it derives substantial incone
from harvesting of these beds. Cosure or reclassification of
these waters to Iimt or preclude shellfish harvesting woul d



inpair the value of Logan Diving' s shellfish | eases, or render
t hem wor t hl ess.

The follow ng findings of fact relating to Fairfield s MSW
application are based upon the evidence presented, including the
deneanor and credibility of witnesses who testified:

28. Sout heastern Fi sheries Association, Inc., established
at the hearing that it is a not-for-profit incorporated
associ ation of seafood producers, packers, canners, processors,
whol esal ers, retailers and others substantially involved in the
seaf ood and fishing industries. Based upon the testinony of
Robert P. Jones, 200 to 250 of the Association's 350 nenbers
shrinp in waters in the vicinity of Fort CGeorge |Island, 26 of
its menbers are residents of Duval or Massau Counties and 6 are
residents of Fort George Island. Thus, a significant nunber of
t he Association's nenbers harvest and transport seafood fromthe
waters in the area of Fort George |Island, and others al so pack
and process seafood fromthese waters. They woul d be
substantially affected if the quality of these waters was
degraded, or if the waters were closed to shellfish harvesting
as a result of destruction to the nursery areas or reduction in
quality or quantity of fish or shellfish which are harvested in
these waters, or which utilize these waters as nursery areas.
The objectives and purposes of the Association include pronoting
the general welfare of the fisheries industry and enhancing its
econom c progress. In contrast, the Florida WIldlife Federation
was allowed to participate in this hearing but failed to offer
any evidence in support of its verified Petition at the hearing.

29. Fairfield s MsSWapplication is for conceptual
approval, pursuant to District rule, and if conceptual approval
is obtained Fairfield wll then have to re-apply for
construction, operation and mai ntenance MSSWpermts. Although
this is an application for conceptual approval, the
docunentation and information submtted by Fairfield to the
District in support of its application is nore thorough and
conpl ete than al nost any other application for concept ual
approval received by the District, and is actually superior to
t he docunentation and information received from nost applicants
for construction permts. According to District staff, nore
sanpling and testing results are presented in this conceptual
application than they ever get.

30. After initial review of its MSSW application by
District staff follow ng subm ssion on January 5, 1984,
Fairfield received a request for additional information. In



responding to this request, Fairfield devel oped a plan of study
whi ch was approved by District staff and which focused on the
wat er supply potential of the surficial aquifer, and the ability
of a stormwater managenent and control systemto retain
stormnvater on-site in conpliance with the ADO and the District's
permtting rules.

31. Fairfield s study was conprehensive, and was conpl et ed
in a very conpetent, professional manner. It included the
coll ection of data through soil borings, installation of
monitoring wells, conducting perneability and percol ation tests,
collecting rainfall data'" and sanpling of water quality.

32. A water budget nodel was devel oped, and approved by
the District, to conpare existing conditions to proposed
devel oped conditions and to specifically determ ne the water
supply potential of the surficial aquifer, assess the
availability of water for irrigation after devel opnent, assess
changes in recharge to the surficial aquifer after devel opnent,
and generally to determ ne how the devel opnment woul d i npact the
exi sting hyrologic cycle on the Island. Considering all of the
evi dence presented, it is specifically found that Fairfield
utilized correct and appropriate input paraneters in its water
budget nodel to determne that currently 17.5 i nches per year of
freshwater is flowng fromthe Island to the surroundi ng estuary
under average annual rainfall conditions, and after devel opnent
approximately 16 inches per year of freshwater will flow from
the Island to the estuary--less than a 10% change i n ground-
water flowing to the estuary.

33. Therefore, the subject devel opnent will not adversely
i npact the overall water bal ance on Fort GCeorge |sland.
Utilizing the water budget nodel, under devel oped conditions it
is showmn that in a one-in-ten dry year there will be slightly
nore fresh water flow fromthe Island, and in a one-in-ten wet
year there will be slightly less freshwater flow to the estuary
than currently exists. This further denonstrates that overal
wat er bal ance w Il be maintained. Total recharge wll be
great er post-devel opnent in average, wet and dry years.

34. Fairfield s stormvater nmanagenent system consists of a
series of golf course fairway retention areas, and al so incl udes
four ponds in the north of the island which are interconnected,
and one in the south, into which stormwater will flow The
retention ponds conprise an area of approxinmately 32 acres. The
fairway retention areas maxi m ze percolation or infiltration,
and water that remains to enter these ponds will be used for



golf course irrigation through punping. GCenerally, 95% of golf
course need will be net by such punping fromthe ponds, with the
remai ni ng need being nmet by wwthdrawals fromthe Fl oridan

Aqui fer. Under dry conditions, the need to withdraw fromthe
Floridan Aquifer will be greater and coul d approach 49% of golf
course irrigation requirenents.

35. The fairway retention areas and the five storage ponds
conprise an on-line treatnent systemwhich will retain the first
one-half inch of runoff, as well as additional runoff.
Fairfield s on-line systemis equivalent to an off-line system
requi red by Rule Chapter 40C-42, Florida Adm nistrative Code,
for discharges to Qutstanding Florida Waters (OFW such as those
that surround Fort George Island. Thus, the "first flush"
containing a higher level of pollutants will be received by the
retention areas and ponds in this on-line systemand w |
primarily be renoved through percolation in the retention areas.
Pol | utants should not be discharged into the estuaries, even in
energenci es or when conditions exceed design capacity. Pond
retention tinme wll be approximtely two nonths and surfici al
runoff will account for 5% 10% of the water in the ponds, with
the rest comng fromground-water in-flow.

36. Fairfield s stormwater managenent systemis
operational and maintainable. It wll be able to retain the 100
year, 24 hour stormevent and otherw se neet the District's
requi renent that post-devel opnment di scharge not exceed pre-
devel opnent peak discharge. Surface discharges fromthe system
wi |l occur infrequently, perhaps every 80 years. Currently
there is about one-half inch of direct surface runoff annually.
Since surface runoff is a primary source of pollutant transport,
the elimnation of this runoff wll have a beneficial effect on
the estuary. The systemw || not degrade the quality of
surroundi ng estuaries or the OFWsince discharges to the
estuaries will not occur fromthe ponds except under extrene
conditions, and al so because of the high |evel of treatnent
which will be provided by the ponds. Reasonable assurance has
been given that water in the ponds will neet Cass Il
standards, as well as the "free from' standards in Chapter 17-3,
Florida Adm nistrative Code, in the imediate future. The
proposed ponds will be an inprovenent over existing borrow pits
and bogs on the Island which have drastic side slopes and very
| ong residence tinmes, such as the OGsnunda Bog, and will be a
better habitat for fish and drinking water source for wildlife
than the existing pits. It will also result in an inprovenent
to Blue Pond, with better vegetation and habitat than currently



exists, and with wildlife access being insured through
preservation areas.

37. A recogni zed and accepted ground-water flow nodel was
used by Fairfield, and was approved by the District for use in
this situation. The surficial aquifer systemwas correctly
nodel ed as a single layer unit. Cay which underlies the Island
is not a significant feature since, at mnus 18 feet nean sea
level, it is well into the saturated zone of the surficial
aqui fer and well below the surface water table, and since water
| evel s actually observed in test wells could not be predicted
when the top of the clay |layer was used in the nodel as the
bottom of the surficial aquifer. Wen the depth of the
surficial aquifer was set at the top of the Haw horne | ayer, the
nmodel accurately predicted water | evels, as correl ated agai nst
actual measured | evels.

38. Surface waters around Fort George |sland have been
classified as OFWsince 1979. No significant devel opnment has
taken place on the Island since 1979, and therefore anbient
wat er conditions in 1978 and 1979 coul d reasonably be expected
to have been what they are today.

39. The stormnat er managenent systemw || create a ground-
wat er divide around the retention ponds. Any water falling
inside the divide will flow toward the ponds; water falling
outside the divide will percolate to the water table and then
flowto the estuary. VWhile under existing conditions nutrient
pollutants that reach the water table sinply flowto the
estuary, after developnent half of the water falling on the golf
course wll be inside the divide and wll therefore flowto the
ponds. Therefore, after devel opnent there will be |ess
nutrients and other pollutants reaching the estuary than under
current conditions.

40. Fairfield' s stormvater managenent systemis designed
in a manner to ensure that the first 1 1/2 inches of rainfal
W ll be retained or detained froman OFW In fact, it appears
that the systemw || actually retain runoff fromthe first 11
i nches of rainfall.

41. After analyzing data for netals, nutrients and
coliformbacteria, it is found that the anbient water quality of
the estuary will not be degraded by Fairfield s proposed
devel opnment, and in fact there will actually be a net
i nprovenent in the quality of water reaching it fromthe Island.
As a result of pollutant renoval through filtration



sedi nent ati on, absorption, precipitation, biological activity
and dilution, it can reasonably be expected that ground-water
seepage fromthe fairways and ponds to the OFWw || neet primary
and secondary drinking water standards, as well as C ass |
standards, and will not degrade the anbient water quality of the
estuary. Infrequent surface discharges to the estuary also wll
not violate Cass Ill standards. Total |oading of nutrients to
t he OFWunder devel oped conditions will be | ess than under

exi sting conditions, and coliforns reaching the OFWvi a ground-
water will be elim nated.

42. Freshwater surface flow fromthe devel oped areas of
the Island to the sloughs on the western side of the Island wll
be virtually elimnated. This elimnation will not be
detrinental to either salinities or particulate flows to these
sl oughs. Since there is an average of 50 inches of rainfall on
the estuary per year, as opposed to less than 1/2 inch of
freshwater runoff, and since the tidal flowis the forcing
function in the estuary and not fresh surface water runoff, the
salinity levels in the estuary will be |argely unchanged.
Particulate material will continue to be readily available to
t he sl oughs fromthe marshl ands, and from perineter buffers
which will be preserved by Fairfield around the Island.

43. An undevel oped, preserved buffer zone is retained
bet ween the project and the surrounding waters as well as
Rollins Sanctuary. This buffer zone is not intruded upon by the
retention ponds contouring or bernms associated with the
devel opment. In addition to the buffer zone, an undi sturbed
area will also be retained in the devel opnent, and the total
acreage of the buffer and undi sturbed areas will be 226 acres.
The buffer and undi sturbed areas will be nore than adequate to
protect the rare, notable, endangered or threatened plant and
wildlife species identified on the Island when these areas are
considered in relation to Rollins Sanctuary and ot her properties
on the Island in state ownership. There will also be no
construction activity in the saltmarsh off the western side of
t he I sl and.

44, Extensive surveys conducted by Fairfield identified 26
species of plants and 16 species of wildlife on the Island. The
habitat for all but one wildlife species, the gopher tortoise,
is the saltmarsh to the west of the Island which will be
undi sturbed. Two national chanpion trees were identified and
will be preserved. There will be no adverse inpacts on notable
plants in Rollins Sanctuary or other preservation areas since a
30 neter buffer is provided on the northern boundary of the



Sanctuary and no devel opnent at all will take place to the west!
of the Sanctuary.

45, Woodstorks, the only endangered species identified in
the survey, have been observed resting in trees at the western
side of the Island in the saltmarsh. They are not nesting on
Fort George Island, but return to the D-Dot Ranch south of
Jacksonville every night to nest. The western area of the
Island will remain undi sturbed habitat in a buffer area from 250
to 450 feet wwde, as will the southwestern portion of the
| sl and. Wbodst orks appear to be using the tidal sloughs for
f eedi ng, and devel opnent shoul d have no adverse inpact on these
sl oughs.

46. A heron and egret rookery exists on the northern side
of the Island, primarily off of Fairfield s property.
Approxi mately 20 nesting pairs of great blue herons and great
egrets use this rookery, which appears to be a satellite of
regi onal rookeries. These are not notable species, but
Fairfield wll provide up to a 600 foot buffer.

47. The gopher tortoise is the only notable terrestrial
species on the Island and is a "species of special concern.”
The undi sturbed natural habitat of a major concentration of
gopher tortoise on Fairfield s property will be preserved.

48. Wiile the habitat for non-notable species such as
bobcat, grey fox, ows and songbirds will be reduced, they wl|l
not be extirpated.

49. Significant archaeological sites on Fairfield' s
property will be preserved and protected, including Mssion San
Juan del Puerto, the Grave Robbers Mund, the Sugar MII site,
and the Crypt site. |If additional sites are found during
devel opnment, a mtigation plan will be devel oped for approval by
the State Division of Archives, with an evaluation by a
pr of essi onal archaeol ogist. |Indian m ddens, or trash piles,
have been deemed insignificant and will not be preserved.

50. Surface water table drawdowns which will result from
Fairfield s systemdue to punping fromthe surficial aquifer
wi || have no adverse inpact on either wildlife or plant life on
the Island. Such drawdowns will be limted and | ocalized
primarily around the ponds. |In fact, the water table on the
western side of the Island may increase slightly. The draw down
within Rollins Sanctuary or at Rollins Creek will be |less than
one foot and therefore should not have any adverse inpact.



51. Rollins Creek is approximately five feet wwde. A
fifty foot buffer around the Creek is provided.

52. Only EPA approved chemcals wll be used for weed
control associated with the ponds, and aeration will be used to
assi st the production of oxygen in the ponds. Nutrients,
nitrates and phosphorous, will be continually analyzed so that
i mredi ate corrective action in fertilizer application can be
taken if necessary.

53. Fairfield wll utilize an integrated pest managenent
program under a plan which nust be approved by the D strict and
which will actually reduce the need for chem cal pesticides.
Only EPA approved pesticides will be used. As for fertilizers,
Fairfield wll apply fertilizers nore frequently, but in |esser
anounts, than on the existing golf course. This ensures a
better uptake of nitrates and phosphates, thereby reducing
unabsorbed nutrients that mght flowto the ponds or estuary.

54. A full-tinme resource manager will be enployed to
ensure proper operation of the entire stormwater nanagenent
system

55. Once the systemis in place, Fairfield wll conduct a
| ong-term nonitoring programof the water quality in the MABZ,
surficial aquifer, the ponds, and any surface water discharges
to ensure permt conpliance and also to provide a data base for
further activities. Such a data base will represent a positive
public benefit.

56. Additional beneficial results of the project, after
construction permts are obtained, include stabilization of the
northern shoreline of the Island which has had notabl e marshl and
erosion, and re-aligning a road on the western side of in the
Island to elimnate a point where it crosses Big Sl ough and
t her eby open the Sl ough up to additional sheetflow. M ddle and
Nort hern Sl oughs will be preserved. Mtigation will be required
for any disturbance of a small wetland area on the west side of
the Island which is approximately 3/4 of an acre in size.

El i m nati ng marsh erosion, and renoving vehicle traffic and fl ow
restrictions in the area of Big Slough are clearly in the public
interest, as is the preservation of other wetland areas.

57. The District staff originally recomrended t hat
Fairfield s MSSW application be denied but after nodifications



to the application were made, the District staff has recomended
approval with conditions to ensure generally that Fairfield:

a) Monitors water quality in the five ponds
in accordance with a plan approved by the
District, as well as the quantity and
quality of all surface water discharges.

b) Mnitors water |evels in surficial
aqui fer wells and reports such data to the
District

c) Recalibrates its surficial aquifer and
wat er budget nodels every five years using
the actual nonitoring data it has collected
and reported to the District in the
precedi ng years, and if such recalibration

i ndicates nore than a 50% i ncrease in the
vol ume or frequency of surface water

di scharges, the stormwater nmanagenent system
must be altered, wth D strict approval, to
prevent such increases

d) Submts a pesticide managenent plan for
Di strict approval.

e) Submts a mtigation plan for D strict
approval, at the tinme of application for
construction permts, that will mtigate for
any loss to off-site aquatic and wetl and
dependent species associated with project
devel opnent in the area of the tidal sloughs
on the west coast of the Island.

A total of fourteen specific conditions which the District staff
recommends be placed on the conceptual approval of the MSSW
permt are contained in the Managenent and Storage of Surface
Wat ers Summary Sheet, dated May 1986, which is hereby

i ncorporated by reference and found to be reasonable in its
entirety.

Case Nunber 85-3596 (CUP)

The follow ng findings of fact are based upon the
stipulation of the parties and relate to Fairfield s CUP
appl i cation:



58. The District, a special taxing district and agency,
created by Chapter 373, is charged wwth the statutory
responsibility for the adm nistration and enforcenent of
permtting prograns pursuant to Sections 373.219 and 373. 223,
Florida Statutes, and Chapter 40C-2, Florida Adm nistrative
Code. The District is the agency involved in this proceedi ng.
The District has assigned Fairfield s CUP application the permt
nunber 2-031- 0021AN.

59. Findings of Fact 10, 11, 14 and 15 which are set forth
above are hereby readopted and i ncorporated herein.

60. On Decenber 1, 1983, Fairfield, through its then-agent
George Register, |11, submtted to the District the subject CUP
application. The application was assigned No. 2-031-0021AN.

61. On August 23, 1985, the District gave notice of its
intent to deny CUP application No. 2-031-0021AN.

62. On Septenber 23, 1985, the District determned to
recommend i ssuance of CUP application No. 2-031-0021AN, as then
nmodi fied, with conditions.

63. Fairfield had originally contenplated in both its
ori ginal Master Resource Managenment Plan (MRMP) and the
referenced CUP application that its proposed devel opnent for
Fort Ceorge |Island would have a 36-hole golf course facility.
Fairfield subsequently reduced its proposed golf course facility
from36 holes to 27 holes. The City of Jacksonville's Pl anning
Comm ssi on approved the MRWP with conditions, including the
condition that the golf course be reduced, on January 29, 1986.

64. Because of the reduction in size of Fairfield's
proposed golf course facility form36 to 27 holes, Fairfield' s
total requirenments for irrigation water were reduced.

65. By pleading dated February 28, 1986, Fairfield noved
to anend its application. The notion was granted by the Hearing
O ficer on March 11, 1986.

66. In light of this anended application, the D strict
i ssued a revised "Consunptive Uses of Water Summary Sheet,"
dated March-24, 1986, to reflect this anmended request and to
recommend i ssuance of the CUP



67. The Petitioners' original Petition For Fornal
Adm ni strative Proceedings was tinely filed within fourteen (14)
days of receipt of the District's proposed agency action of
Sept enber 23, 1985.

68. A nunber of the nenbers of Friends of Fort George,
Inc. own real property on Fort Ceorge Island, reside on the
| sl and, and possess drinking water wells on the Island and
engage in recreational activities on the Island and its adjacent
wat ers and environs.

69. The subject matter of the proposed agency action
chal | enged by Petitioners and I ntervenors concerns the water
resources on Fort George Island, including its drinking water
supply. Protection of this resource falls within the general
pur pose and objectives of Friends of Fort George, Inc., nanely,
t he preservation, conservation and restoration of Fort GCeorge
| sl and and surroundi ng environs.

70. The relief requested in this proceeding by Petitioner
and I ntervenor is denial of the proposed consunptive use permt.

71. The water storage ponds proposed in the project wll
intersect with the surficial aquifer on Fort George |sland.

72. The residential value of Petitioners' property on Fort
CGeorge Island woul d decrease if the property had absolutely no
access to potable water.

73. Petitioners and Intervenors have standi ng pursuant to
Section 403.412(5), Florida Statutes, to bring this action.

The follow ng findings of fact relating to Fairfield s CUP
application are based upon the evidence presented, including the
deneanor and credibility of witnesses who testified:

74. Following review of Fairfield s CUP application,
District staff requested additional information on January 11,
1984; Fairfield devel oped a plan of study to supply the
requested additional information, and the plan of study was
approved by District staff. The plan of study sought to find
out the nature and characteristics of an anomaly in the
northeastern part of the Island, and also to determne if
Fairfield s proposed usage woul d have any affect on existing
| egal users. As part of the study, Fairfield conducted a well
i nventory and survey, water quality survey, water |evel
measurenents, and vertical investigations. The study also



exam ned three alternatives to obtaining water fromthe various
wat er bearing zones under Fort George Island, including drilling
a test well (TP-2) into the Mddle Water Bearing Zone after
obt ai ni ng appropriate permts.

75. The Floridan Aquifer bel ow Fort George Island consists
of three zones--The Upper Water Bearing Zone (UWNBZ), M ddle
Wat er Bearing Zone (MABZ) and Lower Water Bearing Zone (LWBZ).
The bottom of the Haw horne formation separating the surficial
and Floridan aquifers occurs at about 400 feet bel ow nean sea
| evel. The UWBZ exists fromof depth of approximately 520 feet
to 1000 feet. Below the UWBZ is an upper sem confining zone
froma depth of approxinmately 1000 to 1200 feet. The MABZ is
generally 100 feet thick and exists froma depth of
approximately 1200 to 1700 feet, below which is a | ower
sem confining zone froma depth of approximately 1700 to 2000
feet. The MABZ is a single water producing zone with
i nterconnected channels or flow zones. The LWBZ exists froma
depth of approxinmately 2000 to 2100 feet, below which is a | ower
confining unit. The confining zones are saturated with water
but are | ess perneable than any of the water bearing zones.
Regi onal ground-water flowin the Floridan Aquifer at Fort
Ceorge Island is fromthe west to the east, northeast and
sout heast .

76. Water quality to a depth of approximately 1900 feet is
generally good, with chloride concentrations of |ess than 50
mlligrams per liter (ngl). In the UABZ chloride concentrations
are generally 10-15 ngl. However, in the north eastern part of
the Island chloride concentrations are approximately ten tines
hi gher, although still considered potable, due to an anomaly
which exists in this area wwth a radi us of approximately 1000
feet, and which allows the flow of water directly fromthe LWBZ
to theMABZ and LWBZ. \While the potentionetric surface or
pressure for nost of the Island is 39 feet, at the anomaly it is
43 feet above nean sea |l evel. The anomaly was caused either by
a sinkhole or fault and acts as a localized conduit or coins
source of lower quality water fromthe LMWBZ to the UMBZ. No
ot her point sources of |lower quality water exist on the island.
The Hawt horne formation was found to exist approximately fifty
feet deeper in the area of the anomaly than on the rest of the
| sl and.

77. Existing users on Fort Ceorge Island draw water from
the UAMBZ. Fairfield proposes to drawits water fromthe MABZ at
a rate of 101.11 mllion gallons per year in an average year,
and 181.04 mllion gallons per year in a 1 in 10 dry year, and



will be the only user of water fromthe MABZ on the Island.
Househol d use consunption is projected to be 129.3 gall ons per
capita which is below the District average of 150 gall ons per
capita. Based upon punp tests already conducted by Fairfield,
the MABZ wi || produce nore than enough water to neet Fairfield' s
needs for its project and such punping wll have no adverse

i npact on the UWBZ or existing users. Punping fromthe MABZ
will also have no adverse inpact on the MABZ. Specifically,

salt water intrusion fromthe surrounding estuary or fromthe
tWBZ to the MABZ will not significantly increase, chloride
levels will not increase and potentionetric levels will not
decrease in the MABZ due to this punping. The MABZ will produce
an adequate Supply of potable water for 15 to 30 years.
Fairfield does propose to use well P-1 in the UAMBZ in energency
situations but such usage wll have no adverse inpact on the
quality of the UANBZ or its existing users. Use of the MABZ w ||
be mnimzed by maxi numutilization of the surface water
managenent system ponds for irrigation needs.

78. Well TP-2 is approximately a mle fromthe anomaly in
a south-southwesterly direction. It was constructed by
Fairfield, after obtaining necessary permts, with casing to a
depth of 771 feet all the way through the UABZ and into the
underlying confining bed. Punp tests were conducted on the MABZ
using TP-2, which is the only well on the Island in the MABZ.
No separate nonitoring well in the MABZ was required by the
District, and none was utilized by Fairfield because the fl ow
off 2,000 gallons per mnute fromTP-2 was so strong that a
separate nonitoring well was not necessary. Wen TP-2 was
punped, there was no neasurabl e change in nearby UWBZ wel | s.
This confirnms that the MABZ is hydrol ogically separate fromthe
UWBZ, other than at the anomaly, and punping fromone wll not
affect wells in the other.

79. In response to a request fromthe District, Fairfield
utilized conservative factors in applying a mat henati cal node
to determine the effects of its proposed punping on the Floridan
Aqui fer. Using the USGS contam nant transport nodel, which is
professionally accepted and appropriate for use in this case,
and after proper calibration to reproduced observed conditions,
it was determ ned that chloride concentrations in the MABZ w | |
not be adversely affected, nor will potentionetric surfaces of
the UWBZ or MABZ when punping is conducted fromTP-2 in the MABZ
over a thirty year period. At nost, punping fromTP-2 could
result in a slight increase of flow fromthe anomaly into the
MABZ, with a minimal increase in chloride concentrations.



80. Fairfield has agreed to install a nonitoring well in
the MABZ and to nonitor several wells in the UABZ in order to
constantly test and nonitor chloride levels. Currently chloride
levels in the MABZ are 25 ngl and the limt for potable water is
250 ngl. The nonitoring well will be approximately 550 feet
northeast of well TP-2, and will detect any changes in chloride
levels with sufficient lead tinme for Fairfield to initiate
action to drill another well into the MABZ further fromthe
chloride source. It is estimated that such lead tine could
reasonably be as nuch as ten years.

81. Even without Fairfield s punping fromthe MABZ, water
quality in the UABZ woul d be expected to degrade, as it has
historically, as a result of regional punping which has caused a
regional decline in water quality and 37 SO as a result of flow
fromthe anomaly. Existing users may actually benefit from
Fairfield s punping fromthe MABZ and the decline in the quality
of the UMBZ may be sl owed due to Fairfield s elimnation of golf
course irrigation which currently cones fromthe UMBZ at a rate
of approximately 175,000 gall ons per day, accounting for
approxi mately 90% of all current water usage on the Island.

82. Pumping fromthe Floridan Aquifer will be conducted to
supplenment irrigation fromthe stormiwater managenent system
Fairfield will use up to 580,000 gallons per day for golf course
irrigation in dry years. However, even in a dry year the
primry source for golf course irrigation will still be fromthe
st ormpvat er managenment system | n an average year, approxi mately
95% of irrigation needs wll be net by the surface water
managenent system ponds. In a wet year there should be no need
to punp fromthe Aquifer.

83. The District staff originally recomended denial of
Fairfield s CUP application when it was for a 36 hole golf
course, anad for w thdrawal of potable water fromthe UAMBZ with
only golf course irrigation being fromthe MABZ. Fairfield has
nodi fied its application and now proposes a 27 golf course with
all water needs comng fromthe MABZ, except in an energency
when well P-1 in the UABZ may be used. The District staff has
now recomrended approval, with a total of twenty conditions
contained in the "Consunptive Uses of Water Summary Sheet,"
whi ch are hereby incorporated by reference and whi ch ensure
generally that Fairfield:

a) Mtigates any adverse inpact caused by
wi thdrawal s permtted herein on existing
| egal uses of water; the District may



curtail any withdrawal if there are adverse
i npacts on existing |legal users.

b) Mtigates any adverse inpacts caused by
wi thdrawal s permtted herein on existing
adj acent |l and uses; the District may curtai
any withdrawal if there are adverse inpacts
on exi sting adjacent |and uses.

c) Must reapply for another CUP after seven
years from i ssuance.

d) Begins irrigating the existing 18 hole

golf course fromthe MABZ by March 1, 1987

with existing UABZ irrigation wells only to
be used thereafter for fire protection.

e) Institutes a sanpling programfor
existing wells in the UWBZ and MABZ.

f) Supplies all potable and suppl enent al
irrigation requirenents fromthe MABZ, and
keeps nonthly records of such w thdrawal s.

g) Drills and maintains a nonitoring well
in the MABZ approxi mately 550 feet northeast
of its MABZ potabl e and suppl enent al
irrigation well, and provides long term
water quality sanples to the District from
the nonitoring well.

The District staff's recommended conditions are found to be
reasonable in their entirety.

CONCLUSI ONS OF LAW

84. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
Section 120.57(1), Florida Statutes. The District's regulatory
authority over Fairfield s application for conceptual approval
of MSSWis governed by, and subject to, the provisions of
Chapter 373, Florida Statutes, and the provisions of Chapter
40C-4,1 Florida Adm nistrative Code; the District's regulatory
authority over Fairfield s application for CUP is governed by,
and subject to, the provisions of Chapter 373, Florida Statutes,
and Chapter 40C-2, Florida Adm nistrative Code.



St andi ng

85. The parties have stipulated to the standing of Friends
of Fort Ceorge, Inc., Petitioner, and Intervenors Florida
Audubon Soci ety, and Duval Audubon Society pursuant to Section
403. 412(5), Florida Statutes. The parties also stipulated to
t he standi ng of Logan Diving, Inc. Based upon stipul ated
findings of fact 7, 14, and 61, above, individual petitioners
are also determned to have standing in this proceedi ng since
they are property owners on Fort George Island in the imedi ate
vicinity of Fairfield s property, and further since they possess
drinking water wells on the Island and engage in recreational
activities on the Island, as well as its adjacent waters and
environs. Individual petitioners will suffer injury in fact if
their wells and recreational use of waters on and adjacent to
Fort Ceorge Island are destroyed, and this injury is the type of
injury this proceeding is designed to protect. Agrico Chem cal
Co. v. Departnment of Environnental Regul ation, 406 So. 2d 478
(Fla. 2nd DCA 1981); Gove Isle, Ltd. v. Bayshore Honeowners,
419 So. 2d 1046 (Fla. 1st DCA 1982); North Ri dge General
Hospital v. NVE Hospital, 478 So. 2d 1138 (Fla. 1st DCA 1985)
Based upon the testinony of Robert J. Jones, Intervenor Southern
Fi sheries Association is determned to have standing since its
menber shi p i ncludes Duval and Nassau County residents, as well
as residents of Fort CGeorge Island itself, the association
represent commercial fishing, packing and trucking interests
whi ch obtain fish and shellfish in the Fort George |sland area,
and the Association itself was organized to protect the general
wel fare of the commercial fisheries industry. Florida Hone
Bui | ders Association v. Departnment of Labor and Enpl oynent
Security , 4121 So. 2d 351 (Fla. 1982); Farmmrker Rights
Organi zation Inc, v. Departnent of Health and Rehabilitative
Services, 417 So. 2d 753 (Fla. 1st DCA 1982).

86. No evidence or stipulation was entered on the record
in support of the Florida WIldlife Federation's standing in this
proceedi ng, and accordingly it has not been established that the
Federation has standing in this case. Section 403.412(5),
confers standing on any citizen of the state to intervene in any
adm ni strative proceeding involving protection of the state's
natural resources upon the filing of a verified petition. The
Florida wldlife Federation filed a verified petition herein
whi ch was opposed by Fairfield, and urged at hearing on May 19,
1986 that it would only call w tnesses in support of standing if
Fairfield or the District contested standing. Neither Fairfield
or the District ever stipulated to standing, and the Federation
failed to produce any evidence in support thereof. Wile the



Hearing O ficer granted the petition to intervene indicating

t hat standi ng had been properly alleged under Section

403. 412(5), the Federation failed to do what it indicated it
woul d on May 19, 1986, when the other parties did not stipulate
to its standing, and thereby placed this matter at issue--it
failed to produce evidence in support of paragraph one of its
petition relating to standi ng, and accordingly the Florida

Wl dlife Federation should be dism ssed as a party.

Case No. 85-3537 (NMSSW

87. In carrying out its responsibilities under Chapter
373, Part 1V, Florida Statutes, the District has adopted Rul e
40C-4.301, Florida Adm nistrative Code, which sets forth
conditions for issuance of permts and states, in pertinent
part:

40C-4.301 Conditions for |ssuance of
Permts.

(I)(a) To obtain a general or individual

permt for operation, maintenance, renoval
or abandonnent of a systemor to obtain a
conceptual approval permt each applicant
must gi ve reasonabl e assurance that such

activity wll not:

2. adversely affect recreational
devel opment or public | ands;

3. endanger life, health, or property;

* * *

5. adversely affect the availability of
wat er for reasonabl e beneficial purposes;

6. be incapable of being effectively
oper at ed;

7. adversely affect the operation of a Wrk
of the District established pursuant to
Section 373.086, Florida Statutes, and
Chapter 40C-6, Florida Adm nistrative Code;



8. adversely affect existing agricultural,
commercial, industrial, or residential
devel opnent s;

9. cause adverse inpacts to the quality of
recei ving wat ers;

10. adversely affect natural resources,
fish and wldlife;

11. increase the potential for damages to
off-site property or the public caused by:

a. floodplain devel opnment, encroachnent or
other alteration or

b. retardance, acceleration, displacenent
or diversion of surface water; or

c. reduction of natural water storage
areas; or

d. facility failure or

* * *

14. otherwi se be inconsistent with the
overall objectives of the District

* * *

(2)(a) To obtain a general or individual
permt for construction, alteration,
operation, or maintenance of a systemor to
obtain a conceptual approval permt each
appl i cant nust give reasonabl e assurance
that such activity neets the foll ow ng

st andar ds:

1. adverse water quantity inpacts wll not
be caused to receiving waters and adj acent
| ands;

2. surface and ground water |evels and
surface water flows wll not be adversely
af f ect ed;



3. existing surface water storage and
conveyance capabilities wll not be
adversely affected,

4. the system nust be capabl e of being
ef fectively operat ed;

5. The activity nmust not result in adverse
i npacts to the operation of Wrks of the
District established pursuant to Section
373.086, Florida Statutes;

6. hydrol ogically-related environnent al
functions will not be affected;

7. ot herwi se not be harnful to the
wat er resources of the District.

Additionally, the District has adopted Rule 40C- 4. 091,
Fl ori daAdm ni strati ve Code, which incorporates by
reference portions of the Applicant~s Handbook:
Managenent and Storage of Surface Waters, which sets
forth the policies and procedures, and criteria for
eval uati on of MSSW applications. The Handbook al so
specifies the District's policies regardi ng conceptual
approval of MSSW applications:

Because many water nanagenent systens are
desi gned and ccnstructed in phases, a
procedure has been established which
provides for District review and approval of
mast er devel opnent plans. The intent of
this procedure is to assure the permttee

t hat the engi neering concepts upon which he
bases current and future design decisions
are likely to neet District rule criteria at
| east in concept. (Part 3.5.1)

The Governing Board's determ nation that the
conceptual plans are consistent with Chapter
373, F.S., and Chapters 40C- 4, 40C 40, and
40C-41, F.A C., wll provide the applicant
with an assurance that the concepts upon

whi ch his designs are based can provide for
systens which will not be harnful to the

wat er resources of the District and will not



be inconsistent with the overall objectives
of the District. (Part 3.5.3)f

The conceptual approval permt wll be valid
for twenty years provided 'hat construction
of the initial phase of the system nust be
permtted and construction undertaken within
two years of the granting of the conceptual
approval permt and provided that all phases
of the system are designed and built in
accordance with the terns of the conceptual
approval permt, and that all required
permts for subsequent phases are obtai ned.
(Part 3.5.4)

The term "conceptual approval permt" is defined in Rule 40C
4.021(2) to nean "a surface water managenent permt issued by
the District, approving the concept of a master plan for a
surface water managenment system which is binding upon the
District and the permttee.”

88. In this case, Fairfield has applied for conceptual
approval of its MSSW application and concedes that even if
conceptual approval is obtained, it will then have to apply for
actual construction, operation or maintenance permts pursuant
to Sections 373.413 and 373.416, Florida Statutes. 1In
accordance with the above-cited provisions, however, Fairfield s
application for conceptual approval nust be consistent with
Chapter 373, Florida Statutes, and Rul e Chapter 40C-4, Florida
Adm ni strative Code, and therefore Fairfield has the burden of
establishing conpliance with Rule 40C 4. 301, Florida
Adm ni strative Code, set forth above. Departnent of
Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA
1981); Balino v. Departnent of Health and Rehabilitative
Services, 348 So. 2d 349 (Fla. 1st DCA 1979).

89. In order to determne if an applicant has provided
reasonabl e assurance of conpliance with Rule 40C 4.301(1)(a),
supra, the District considers a balancing of specific effects to
show the project is not inconsistent wwth the overall objectives
of the District. This balancing approach is used because it is
recogni zed that a proposed project may result in both beneficial
and harnful effects. Rule 40C4.301(1)(b). Thus, an
application for conceptual approval should not be denied if, on-
bal ance, the overall effects of the proposed project are
beneficial, even if some harnful effects do result.




90. The evidence in this case establishes that Fairfield's
project will not adversely affect recreational devel opnment or
public lands. Direct surface water discharges to the estuary
will be elimnated, thereby reducing pollutant |oading and
coliformtransport. G oundwater flows to the western sloughs
w Il not be substantially altered post-devel opnment. Due to
this, as well as the undi sturbed continued presence of the
extensi ve sal tmarshes on the western side of the Island, the
salinity reginme and presence of detritus in these sloughs wll
not be adversely affected. M nor drawdowns which may occur wl|
not adversely affect plants or wildlife in Rollins Sanctuary or
ot her state owned upl ands.

91. Fairfield s project will not adversely affect the
avai lability of water for reasonable beneficial uses. Fairfield
will elimnate the withdrawal of water fromthe UWABZ for golf
course irrigation, and this will have a positive inpact on the
availability of water for existing |legal users, all of whom use
the UWBZ. It has been denonstrated that there is a nore than
adequate supply of water in the MABZ for Fairfield s uses,
particularly since Fairfield will not utilize the MABZ for
irrigation purposes. |Its proposed use of the surficial aquifer
for stormmvater retention and irrigation wll have a benefici al
i npact on the availability of potable water in the UABZ and
MABZ, and at the sanme tine will not result in any violations of
appl i cabl e groundwat er st andards.

92. The stormwat er managenent systemis functional and
capabl e of being effectively operated. A resource manager wl |l
be enployed to nonitor the systemand ensure it is functioning
properly. There is nothing unique about the conponents to the
system

93. The proposed devel opnent will not adversely affect
exi sting agricultural or industrial devel opnents since none
exi st on Fort George Island. Fairfield owns the only commerci al
devel opnent, an existing 18 hole golf course, and it will be
expanded to a 27 hole course. Existing residents obtain their
water fromthe UWBZ, and Fairfield will be elimnating the use
of the UMBZ for irrigation. This is a positive inpact on
existing residents. By obtaining all potable water fromthe
MABZ and irrigation fromthe stormvater nmanagenent system
Fairfield wll be avoiding any adverse inpact on existing
residents. The only apparent inpact on the private residences
woul d be an increased nunber of neighbors. Such an inpact is a
zoni ng/l and use consideration If the land is not properly zoned
so that Fairfield can put its devel opnment on the Island, |ocal



authorities can pursue zoning concerns, not the District. The
operation of Fairfield s proposed systemw ||l not divert surface
wat er away fromor towards residences or inproperly affect
ground wat er.

94. The quality of receiving waters will not be adversely
affected. It is unlikely that the ponds will discharge to then
groundwat er, and any di scharge that m ght occur would be
tenporary and reversible. Pollutant |loading to the estuary wl|
actual ly be reduced post-devel opnent, along wth the virtual
elimnation of coliformtransport. Thus, the quality of the
di scharge will actually be inproved over what is presently
| eavi ng the I sl and.

95. Fairfield s devel opnment will not adversely affect
natural resources, fish and wldlife. As stated above, there
will be a net overall inprovenent in the quality of water
| eaving the Island to the surroundi ng estuary. Surface water
tabl e draw-downs wi |l have no adverse inpacts on wldlife or
plant life, particularly in the area of Rollins Sanctuary, since
such draw-downs will be mnimal' and the water table may in fact
rise on the western sides of the Island. There wll be no
violation of Class Il water quality criteria or degradation of
the anmbient water quality of the estuary. Extensive buffers and
undi sturbed areas will also benefit high value wetlands on the
| sl and, as well as the surrounding estuary. The re-alignnent of
a road that crosses Big Slough will benefit the Slough by
opening it up to additional sheet flow Fairfield has
denonstrated, further, that there will be no adverse inpact on
woodst or ks, herons, gopher, tortoises or other wildlife on the
| sl and due to remaini ng undi sturbed habitat, reduction of
pol lutant | oading, increase in sheet flowin the area of Big
Sl ough and increase in the nunber, quality and size of available
surface waters for feeding.

96. It has been shown that there will be no increase in
the potential for flood damage off site after devel opnent since
the water balance will not be adversely inpacted and the
stor mvat er managenent systemw || operate within the boundary of
Fairfield s property. It has al so been shown that Fairfield' s
st or mvat er managenent systemw ||, on-bal ance, conply with the
overall objectives of the District. Far from adversely
affecting the surrounding surface waters, Fairfield s system
wll actually result in reduced pollutant |oading generally,
elimnation of surface water discharges with their attendant
pol l utant properties, and the reduction, if not elimnation, of
coliformtransport to the estuary. All applicable ground and



surface water quality criteria wll be nmet by discharges or
seepage fromthe system The flora and fauna of the Rollins
Sanctuary will not be inpacted. The systenis operation and

mai nt enance is not expected to have a significant adverse inpact
on natural resources, fish or wildlife.

97. Fairfield has therefore given reasonabl e assurance
that its devel opnment will neet the conditions for issuance set
forth in Rule 40C-4.301(1)(a). Fairfield has also given
reasonabl e assurance that its application for conceptual
approval neets the standards set forth in Rule 40C-4.3 1(2)(a),
supr a.

98. Post-devel opnent di scharges will be |ess than
currently existing conditions. Drawdowns caused by the project
will be mnimal and will have no adverse inpact on plants or
wldlife. The elimnation of direct surface water discharges
and surface water flow from borrow pits, are beneficial inpacts.
There will be no adverse inpact on the western sloughs and Big
Sl ough will actually benefit fromthe realignnent of a road on
the western side of the Island. No violations of applicable
water quality standards in the estuary will be caused by
Fairfield s system even in the very infrequent event of a
direct surface water discharge fromthe system Upl and
particulate flows and the salt/freshwater regi ne of the sloughs
will |Iikew se be preserved. If anything, the habitat quality of
t he sl oughs will be enhanced. Moreover, Fairfield wll be
creating 32 acres in enlarged retention ponds wth inproved
habitat qualities. Thus, Fairfield s proposed MSSW system has
been denonstrated to be environnental ly sensitive.

99. Chapter 403, Florida Statutes, and Rul e 40C- 42. 025,
Florida Adm nistrative Code, require that "[n]o discharge froma
stormvat er di scharge facility shall cause or contribute to a
violation of water quality standards in waters of the state."
This rul e provision goes on to specify various design and
performance standards and an authorization to use alternative
treat ment net hodol ogi es and devi ces other than those specified
in the rule. Rule 40C 42.025(12), Florida Adm nistrative Code.
The | ast sentence in Rule 40C- 42.041(5), Florida Adm nistrative
Code, states "[h]owever, facilities which directly discharge to
Class I, Cass I} or Qutstanding Florida Waters shall provide
additional treatnment as specified in Section 40C 42.025(10)."
Rul e 40C-42.025(10), Florida Adm nistrative Code, is a
subsection of a rule section entitled, "Design and Performance
St andards”. Subsection 10 states that direct discharges to
Class I, Cass Il or Qutstanding Florida Waters shall include an



additional level of treatnent equal to fifty percent of the
treatnent criteria specified in Rule 40C42.035(1)(b) or Rule
40C-42. 041(5) and "shall provide off-line retention or off-line
detention with filtration of the first one-half inch of runoff
of the total anount required to be treated.” The applicant's
design for its proposed stormnvater facilities does not contain
off-line retention or detention. The Petitioners have

mai nt ai ned that because the design for the proposed system does
not contain off line retention or detention, the applicant
cannot, seemngly as a matter of law, conply with Rul es 40C
42.041(5) and 40C-42.025(10), Florida Adm nistrative Code. The
Petitioners are in error because their interpretation of the
rule fails to account for Rule 40C- 42.025(12), Florida

Adm ni strative Code. Subsection (12) allows for "enploying a
treat ment net hodol ogy or device other than those described in
Section 40C-42.025." Thus, an interpretation of Rules 40C 42.41
and 40C-42.025, Florida Adm nistrative Code, that would not
all ow for enploying sonething other than the nethodol ogy of
using off-line retention or detention with filtration whenever
there is a direct discharge to Cass I, Cass Il or Qutstanding
Florida Waters woul d be an incorrect interpretation of this

rul e.

100. The various waters around Fort George Island require
a consideration of Rules 17-3.041, 17-3.051, 17-3.061, 17-3.111
17-3. 402, and 17-3.404, Florida Adm nistrative Code. Those
rules establish the applicable water quality standards for the
various types of anbient surface water around and ground wat er
beneath Fort George Island. Rules 17-4.242 and 17-4. 245,
Florida Adm nistrative Code, al so nmust be consi dered because
they establish additional relevant criteria.

101. Al of the surface water around Fort Ceorge Island
has been designated as Qutstandi ng Florida Waters, but absent
t hat designation the waters around the northern part of the
| sl and would only be Class Il and the southern part woul d be
Class Il waters. Rule 17-4.242(1), Florida Adm nistrative
Code, prohibits issuance of a permt if significant degradation
woul d occur unl ess the proposed activity is clearly in the
public interest and the anbient water quality within the OFW
wll not be |lowered as a result of the proposed discharge. Rule
17-4.242(1)(d), Florida Adm nistrative Code, states that
"existing anbient water quality" means the quality of water
reasonably expected to have existed for the year prior to the
date an area designated as an OCFW The best scientific
information available is to be consulted for that purpose.



102. Fairfield s stormwater managenent systemw ||
infrequently discharge to surface water, and when it does, it
will only be in association with extrenely |arge storm events.
Therefore, it can be said that discharges fromit into the OFW
woul d not significantly degrade the OFW Additionally, the
i nfrequent discharges thenselves will not |ower the quality of
the OFW Discharges of pollutants are permtted where the
effect on water quality is, as in this case, found to be
negligi ble. Caloosa Property Owmers' Assn.v. Departnent of
Envi ronnmental Reqgul ation, 462 So. 2d 523 (Fla. 1st DCA 1985).

103. The fresh water flow to the estuary under the
proposed systemis basically simlar to what is now existing.
This, coupled with the treatnment processes available in the
proposed systemto abate contam nants before surface and ground
waters reach the surrounding waters, indicate that the existing
anbient water quality in the OFWw Il not be | owered and the
Class Il and Cass Ill standards will not be viol ated.

Li kewi se, the proposed system in conbination with treatnent
processes that are available, wll abate contam nants so that
ground water standards will be met. |In fact, Fairfield s system
wi Il produce an overall inprovenent in the quality of discharges
to the estuary, which is clearly in the public interest.

Case No. 85-3596( CUP)

104. In carrying out its responsibilities under Chapter
373, Part Il, Florida Statutes, the District has adopted Rul e
40C-2.301, Florida Adm nistrative Code, which sets forth
conditions for issuance of permts and states, in pertinent
part:

40C- 2. 301 Conditions for |ssuance of
Permts.

(2) To obtain an initial consunptive use
permt for a use which will comence after
the effective date of inplenmentation, or to
obtain a renewal of a consunptive use permt
whi ch was issued at any tinme, the applicant
must establish that the proposed use of
wat er :

(a) is a reasonable beneficial use; and



(b) wll not interfere with any presently
exi sting | egal use of water; and

(c) is consistent with the public interest.

* * *

(4) The followng criteria nust be net in
order for a use to be consi dered reasonabl e
benefici al :

(a) The use must be in such quantity as is
necessary for econom c and efficient
utilization.

(b) The use nust be for a purpose that is
both reasonabl e and consistent with the
public interest.

(c) The source of water nust be capabl e of
produci ng the requested anounts of water.

(d) The environnental or econonm c harm
caused by the consunptive use nust be
reduced to an accept abl e anount.

(e) To the degree which is financially,
environnental |y, and socially practicabl e,
avai | abl e water conservation and reuse
measures shall be used or proposed for use.

(f) The consunptive use should not cause
significant saline water intrusion or
further aggravate currently existing saline
wat er intrusion problens.

(g) The consunptive use should not cause or
contribute to fl ood danage.

(h) The water quality of the source of the
wat er should not be seriously harned by the
consunptive use.

(1) The water quality of the receiving body
of water should not be seriously harnmed by
t he consunptive use. A valid permt issued
pursuant to Rule 17-4.24 or Rule 17-4. 26,



Florida Adm nistrative Code, shall establish
a presunption that this criterion has been
net .

(5)(a) A proposed consunptive use does not
meet the criteria for the issuance of a
permt set forth in Rule 40C 2.301(2) if
such proposed water use wll:

1. significantly induce saline water
encroachnment; or

2. cause the water table or surface water
|l evel to be Iowered so that stages or
vegetation will be adversely and
significantly affected on | ands other than
t hose owned, | eased or otherw se controlled
by the applicant; or

3. cause the water table level or aquifer
potentionmetric surface |level to be | owered
so that significant and adverse inpacts wl|
affect existing |egal users; or

4. require the use of water which, pursuant
to Section 373.223(3), Florida Statutes, and
Rul e 40C-2.301(6), the Board has reserved
fromuse by permt or

5. cause the rate of flow of a surface
wat er course to be | owered bel ow a m ni nrum
fl ow whi ch has been established pursuant to
Section 373.042(1), Florida Statutes; or

6. cause the level of a water table
aquifer, the potentionetric surface |evel of
an aqui fer source, or the water |evel of a
surface water source to be | owered bel ow a
m ni mum | evel whi ch has been established
pursuant to Section 373.042(2), Florida

St at ut es.

See al so Sections 373.019(4), ,73.219 and 373. 223, Florida
St at ut es.



105. The evidence produced at hearing clearly denonstrates
that Fairfield has net the conditions set forth above for
i ssuance of a CUP. The proposed use is in such quantity as is
necessary for economc and efficient utilization since the
anount to be used for supplenental irrigation is reasonable and
well within normal ranges. Conditions to be inposed on the
permt will ensure that the stormaater managenent systemw || be
the primary source of irrigation water for the golf course, and
that Fairfield nmonitor its withdrawals fromthe MABZ to ensure
conpliance wwth District allocations. There will be no
aggravation of saline intrusion in the UABZ or MBZ and in fact
elimnating withdrawals fromthe UABZ for irrigation will be a
beneficial result of the devel opnent.

106. Punp tests conducted using well TP-2 show that the
MABZ wi | | produce sufficient potable water for the project, as
wel |l as water for supplenental irrigation when necessary. There
is no evidence that Fairfield s use of the MABZ wll be
environnmental ly harnful or will inpact users of the UABZ
Fairfield s systemw || actually |essen nutrient |loading to the
mar sh and substantially reduce coliformdischarges. By using
t he stormvat er managenent systemas the primary source of its
irrigation water, Fairfield is fully utilizing conservation and
reuse neasures. As the evidence shows, surface water discharges
fromthe systemw ||l be very infrequent, and even when they
occur they will not violate Class Il or OFWanbi ent water
quality standards. The quality of water |eaving the Island via
the groundwater will actually be inproved from current
condi ti ons.

107. Wiile sonme mnor drawdowns will occur as a result of
this project, they will be primarily localized around the ponds
and wil|l not be of such an extent as to adversely affect
vegetation or wldlife. There will be no adverse inpacts on
exi sting users of the UABZ and potentionetric surfaces in the
UWBZ will not be | owered.

108. Therefore, Fairfield has also sustained its burden of
proof regarding its CUP application by denonstrating that its
proposed use is reasonable and beneficial, and will not
interfere with presently existing | egal users of the UABZ, as
requi red by Sections 373.223(1)(a) and (b), Florida Statutes.
Further Section 373.223(1)(c) requires a CUP to be "consi stent
with the public interest.” Fairfield has clearly denonstrated
that its CUP w 11 be in the public interest because: water
conservation and reuse neasures will be enpl oyed; total anount
of water allocated is well wthin accepted standards; no saline




intrusion problens will result; potentionetric surfaces will not
be | owered; pollutant loading to the estuary will be reduced;
and avail abl e potable water within the MABZ w Il be nmade
avai |l abl e.

109. Petitioner cites the case of Booker Creek
Preservation v. Mbil Chemcal, 481 So 2d 10 (Fla. 1st DCA 1985)
for the proposition that insufficient testing of the MABZ and
the anomaly was perfornmed in this case to provide reasonabl e
assurances that the stormater nmanagenent system and proposed
consunptive use will not adversely affect water quality. The
facts in Booker Creek are clearly distinguishable fromthe facts
in this case. |In Booker Creek, it was undi sputed that Karst
features (faults, sinkholes or vertical fissures) m ght exist
beneath three proposed di scharge areas. The Court concl uded
that when a permt applicant proposes to build massive poll utant
di scharge facilities in an area where Karst features are found,
t he performance of tests bel ow one of the three points of
di scharge cannot, as a matter of |aw, provide reasonable
assur ance.

110. In this case the evidence establishes that there is
only one anomaly, which may have been caused by a fault or
sinkhole, and it is located in the northeastern part of the
Island. Fairfield is not proposing massive pollutant discharge
facilities. To the contrary, there will be less pollutants
transported to the surroundi ng waters post-devel opnent than
under current conditions. The stormwvater managenent systemw ||
contain rainfall on the Island, except under extraordinary
condi ti ons which may occur once in 80 years, when discharges
will occur on the western side of the Island, at a far distance
fromthe anomaly. Well TP-2 is |ocated between the anomaly and
the western discharge points, and a nonitoring well wll be
constructed at sufficient distance from TP-2 to detect any
changes in the MABZ, and to allow the rel ocation or
di scontinuation of TP-2. The docunentation and testing which
Fairfield has al ready conpleted is extensive and conplete, and
the nonitoring programit will conduct after devel opnent will be
conprehensi ve and thorough. There are no factual simlarities
between this case and Booker Creek that woul d make that case
applicable to the case at hand.

RECOMVENDATI ON

Based on the foregoing, it is recomended that the St.
John's River Water Managenent District issue to Fairfield
Communi ties, Inc., conceptual approval of MSSWpermt nunber 4-



031-002AC with conditions set forth in the District's Managenent
and Storage of Surface Waters Summary Sheet, dated May 1986, and
al so issue to Fairfield Communities, Inc., CUP nunmber 2-031-
3021AN with conditions set forth in the District's Consunptive
Uses of Water Summary Sheet. Further, it is recomrended that
the Florida WIldlife Federation be dismssed as a party in this
pr oceedi ng.

DONE and ENTERED this 6th day of October, 1986, at
Tal | ahassee, Flori da.

DONALD D. CONN, Hearing O ficer

Di vision of Adm nistrative Hearings
The QGakl and Bui |l di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399

(904) 488-9675

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 6th day of October, 1986.

COPI ES FURNI SHED

Henry Dean, Executive Director
St. Johns River \Water Managenent
Post O fice Box 1429

Pal at ka, FL 32078-1429

Segundo J. Fernandez, Esquire
Post O fice Box 6507
Tal | ahassee, FL 32314

Thomas G Pel ham Esquire
Post O fice Drawer 11300
Tal | ahassee, FL 32302-3300

Kat hryn L. Mennella, Esquire
Post O fice Box 1429
Pal at ka, FL 32087-1429



Charl es Lee

Seni or Vice President

Fl ori da Audubon Soci ety
1101 Audubon Way
Mai tl and, FL 32751

Jeffrey R Lugwi g, Esquire
One | ndependent Square
Jacksonvill e, FL 32276

Stephen O Hara, Jr., Esquire
1500 Anmerican Heritage Life Building
Jacksonvill e, FL 32202

APPENDI X

Rul i ngs on Petitioners' and Intervenors' Proposed Findings of
Fact :

1. Adopted in Findings of Fact 9-27, 58-73.

2-7. Rejected as irrelevant and unnecessary

8. Adopted in Findings of Fact 36, 42.

9-10. Rejected as irrelevant and unnecessary

11. Adopted in part in Findings of Fact 4, 77, but otherw se
rejected as irrel evant and unnecessary

12-24. Adopted in Finding of Fact 15, but otherw se rejected as
unnecessary or not based on conpetent substantial evidence.
25-27. Rejected as irrelevant and unnecessary

28-39. Adopted and rejected in Finding of Fact 76, but
otherwi se rejected as irrelevant and unnecessary

40-45. Rejected in Findings of Fact 25, 77, 78 and ot herw se
not based on conpetent substantial evidence.

46. Rejected in Finding of Fact 76.

47. Rejected as irrelevant.

48-50. Rejected in Findings of Fact 77, 78 and ot herw se not
based on conpetent substantial evidence.

51-52. Rejected as unnecessary.

53. Rejected as not based on conpetent substantial evidence.
54-55. Rejected in Findings of Fact 77, 78.

56. Adopted in Finding of Fact 56.

57-63. Rejected in Finding of Fact 79 and ot herw se not based
on conpetent substantial evidence.

64-66. Rejected as irrelevant and unnecessary.

67-75. Rejected as irrelevant, unnecessary and ot herw se not
based on conpetent substantial evidence.

76-79. Rejected in Finding of Fact 79, and otherw se not based



on conpetent substantial evidence.

80-83 Rejected in Finding of Fact 75, and ot herw se irrel evant
and not based on conpetent substantial evidence.

84. Rejected in Finding of Fact 78

85. Rejected as irrelevant and unnecessary.

86-87. Rejected in Finding of Fact 75.

88-107. Adopted and rejected in part in Findings of Fact 75,
78, and otherwi se irrel evant and not based on conpetent
substanti al evidence.

108. Rejected in Finding of Fact 79.

109-111. Rejected in Findings of Fact 76, 80.

112. Adopted in Finding of Fact 80.

113. Rejected as irrelevant and unnecessary.

114-116. Adopted in Finding of Fact 80.

117-120. Rejected as irrelevant and not based on conpetent
substanti al evidence.

121-136. Rejected in Finding of Fact 37 and ot herw se
unnecessary and not based on conpetent substantial evidence.
137. Rejected as not based on conpetent substantial evidence.
138. Rejected as unnecessary and cunul ati ve.

139-141. Rejected as not based on conpetent substanti al

evi dence.

142-144. Rejected as unnecessary and cunul ati ve.

145-147. Rejected as not based on conpetent substanti al

evi dence.

148. Rejected in Findings of Fact 36, 37.

149. Rejected as unnecessary and cunul ati ve.

150. Rejected as not based on conpetent substantial evidence
151-161. Rejected as unnecessary, cumrul ative and not based on
conpet ent substantial evidence.

162-164. Rejected in Finding of Fact 37 and ot herw se not based
on conpetent substantial evidence.

165-169. Rejected as unnecessary and cunul ati ve.

170. Rejected in Findings of Fact 34, 39, 41.

171-173. Rejected as unnecessary and cunul ati ve.

174-177. Rejected in Findings of Fact 36, 37.

178-179. Rejected in Findings of Fact 50, 51.

180. Adopted in Finding of Fact 39.

181-186. Rejected as not based on conpetent substanti al

evi dence and ot herw se unnecessary.

187-189. Rejected in Finding of Fact 32, and otherw se not
based on conpetent substantial evidence.

190-193. Rejected as unnecessary and cunul ati ve.

194-195. Rejected as not based on conpetent substanti al

evi dence.

196. Rejected as unnecessary.

197-200. Rejected as not based on conpetent substanti al



evi dence.

201-205. Rejected in Findings of Fact 32, 33 and ot herw se not
based on conpetent substantial evidence.

206-210. Rejected in Findings of Fact 32, 33, 36, 37.
211-268. Rejected in Findings of Fact 35, 36, 39-41, 52-54 and
ot herwi se unnecessary and contrary to conpetent substanti al
evi dence.

269-278. Adopted in part in Finding of Fact 3, but otherw se
rejected as unnecessary.

279-297. Rejected in Findings of Fact 32, 33, 35, 36, 41, 42
and ot herw se as unnecessary.

298. Rejected as irrelevant and unnecessary.

299-300. Adopted in part in Finding of Fact 3.

301. Rejected as unnecessary.

302. Rejected in Finding of Fact 44.

303. Adopted and rejected in part in Findings of Fact 45-47.
304-305. Adopted in Finding of Fact 4.

306-312. Rejected in Findings of Fact 44-48 and ot herw se not
based on conpetent substantial evidence.

313. Rejected in Findings of Fact 43, 45.

314. Rejected in Finding of Fact 48.

315-321. Rejected as unnecessary and not based on conpetent
substanti al evidence.

322-323. Adopted and rejected in part in Finding of Fact 50.
324. Rejected as unnecessary.

325-329. Adopted and rejected in part in Finding of Fact 28.
330. Rejected as unnecessary.

Rul i ngs on Respondent Fairfield Communities' Proposed Findi ngs

of Fact:

1. Adopted in Findings of Fact 9, 58.

2. Adopted in Findings of Fact 10, 59.

3. Adopted in Findings of Fact 11, 59.

4. Adopted in Findings of Fact 15, 59.

5. Adopted in Finding of Fact 12.

6. Adopted in Findings of Fact 13, 27.

7. Adopted in Findings of Fact 14, 59.

8. Rejected as unnecessary based on Finding of Fact 28
9. Adopted in Findings of Fact 30, 60.

10. Adopted in Findings of Fact 16, 17, 61, 62.
11. Adopted in Findings of Fact 4, 6, 18, 19
12. Adopted in Findings of Fact 20, 65.

13. Adopted in Finding of Fact 26.

14. Adopted 1n Findings of Fact 21, 67.

15. Adopted and rejected in Finding of Fact 28
16. Adopted in Finding of Fact 28.



17. Adopted in Finding of Fact 1.

18. Adopted in Finding of Fact 2.

19. Adopted in Finding of Fact 3.

20-22. Adopted in Finding of Fact S.

23-24. Adopted in Finding of Fact 6.

25. Adopted in Finding of Fact 7.

26. Adopted in Finding of Fact 8.

27. Adopted in Finding of Fact 77, 81.

28-30. Adopted in Finding of Fact 74.

31. Adopted in Finding of Fact 75.

32. Adopted in Findings of Fact 75, 76

33. Adopted in Finding of Fact 76.

34. Adopted 1n Findings of Fact 75, 76.

35. Rejected as unnecessary.

36-37. Adopted in Finding of Fact 75.

38. Adopted in Finding of Fact 77, but otherw se rejected
39-40. Adopted in Finding of Fact 76 evidence.

41-43. Adopted in Findings of Fact 76-80, but otherw se
rejected as cunul ati ve and unnecessary.

44-47. Adopted in Finding of Fact 74

48-50. Adopted in Finding of Fact 78 51-55 Adopted in Finding
of Fact 79.

56. Rejected as unnecessary.

57. Adopted in Findings of Fact 77, 80.

58. Adopted in Findings of Fact 77, 83.

59. Adopted in Finding of Fact 80.

60. Adopted in Findings of Fact 78, 79.

61. Adopted in Finding of Fact 79.

62-63. Adopted in Finding of Fact 81.

64- 65. Adopted in Finding of Fact 77

66. Adopted in Findings of Fact 4; 77.

67. Adopted in Finding of Fact 82.

68. Adopted in Finding of Fact 82, but otherw se rejected as
unnecessary.

69-70. Rejected as unnecessary and cumnul ati ve

71-72. Adopted in Finding of Fact 30.

73-75. Adopted in Finding of Fact 31

76-84. Adopted in Findings of Fact 31, 32, but otherw se
rejected as unnecessary

85-88. Adopted in Finding of Fact 33.

89-92. Adopted in Findings of Fact 36, 37, but otherw se
rejected as unnecessary.

93. Adopted in Finding of Fact 34.

94. Adopted in Finding of Fact 82, but otherw se rejected as
unnecessary.

95. Rejected as unnecessary

96. Adopted in Finding of Fact 43



97. Adopted in Finding of Fact 36

98. Adopted in Findings of Fact 4i, 42

99. Adopted in Findings of Fact 2, 38

100. Adopted in Findings of Fact 41, 42.

101-102. Adopted in Finding of Fact 39

103. Adopted in Finding of Fact 40.

104. Adopted in Finding of Fact 35.

105-105. Adopted in Finding of Fact 41.

110- 115. Adopted in Finding of Fact 42

116-117. Adopted in Findings of Fact 36, 42, but otherw se
rejected as unnecessary.

118-121. Adopted in Finding of Fact 50, but otherw se rejected
as unnecessary

122. Rejected as unnecessary, cunul ative and inaccurate.
123-125. Rejected as cunul ative and unnecessary.

126. Adopted in Findings of Fact 29, 31.

127. Adopted in Finding of Fact 43.

128-131. Adopted in Finding of Fact 56.

132-133. Adopted in Finding of Fact 36.

134-135. Adopted in Finding of Fact 56, but otherw se rejected
as unnecessary.

136. Adopted in Finding of Fact 51.

137-138. Adopted in Finding of Fact 35.

139. Adopted in Finding of Fact 36.

140. Adopted in Finding of Fact 52.

141. Adopted in Findings of Fact 52, 53.

142. Adopted in Finding of Fact 54.

143. Adopted in Finding of Fact 55.

144-148. Adopted in Finding of Fact 44, but otherw se rejected
as unnecessary.

149. Adopted in Findings of Fact 4, 43, 44, but otherw se
rejected as unnecessary.

150- 151. Adopted in Finding of Fact 45.

152. Rejected as unnecessary.

153. Adopted in Finding of Fact 45.

154-155. Adopted in Finding of Fact 46.

156. Adopted in Finding of Fact 47.

157. Adopted in Finding of Fact 48.

158-160. Adopted in Finding of Fact 49.

Rul i ngs on Respondent St. John's River Water Managenent
District's Proposed Findings of Fact: (The District's proposal
was not timely filed, and the District did not seek perm ssion
fromthe Hearing Oficer for late filing. 1t also consists of
serial, unnunbered paragraphs from pages 18 to 48 despite
specific instruction of the Hearing Oficer to the parties to
nunber paragraphs in proposed findings in order to allow



specific rulings to be nade. Despite these failures, a ruling
will be made on the District's proposals, after having
consecutively nunbered each unnunbered paragraph, since counsel
for the District indicates counsel for Petitioners has no
objection to this late-filing, and in fact no Mdtion to Strike
has been filed on behalf of Petitioners.)

1. Adopted in Finding of Fact 1.

2. Adopted in Finding of Fact 2.

3. Adopted in Finding of Fact 4.

4. Adopted in Finding of Fact 75.

5. Adopted in Finding of Fact 76.

6. Adopted in Findings of Fact 77, 81.
7. Adopted in Finding of Fact 60.

8. Adopted in Finding of Fact 30.47

9. Adopted in Findings of Fact 16, 17.

10. Adopted in Finding of Fact 18.

11. Adopted in Finding of Fact 6.

12. Adopted in Findings of Fact 66, 83.
13. Adopted in Finding of Fact 83.

14. Adopted in Finding of Fact 20.
15-16. Adopted in Finding of Fact 57.
17. Adopted in Findings of Fact 21, G7.
18-21. Adopted in Finding of Fact 74.
22. Adopted in Findings of Fact 74-76.
23. Adopted in Finding of Fact 74.
24-26. Rejected as irrelevant and unnecessary.
27. Adopted in Finding of Fact 77.
28-35. Adopted in Finding of Fact 76.
36-41. Adopted in Finding of Fact 78.
42. Adopted in Finding of Fact 80.
43-45. Adopted in Finding of Fact 79.
46. Adopted in Finding of Fact 75.

47. Adopted in Findings of Fact 75, 79.
48. Adopted in Finding of Fact 79.
49-50. Adopted in Finding of Fact 81.
51-52. Adopted in Finding of Fact 79.
53. Adopted in Finding of Fact 80.

54. Adopted in Finding of Fact 79.

55. Adopted in Finding of Fact 77.

56. Adopted in Finding of Fact 81.
57-58. Adopted in Finding of Fact 77.
59. Adopted in Findings of Fact 34, 82.
60. Rejected as unnecessary.

61. Adopted in Finding of Fact 77.

62. Rejected as unnecessary and cunul ati ve.
63. Adopted in Finding of Fact 78.



64- 65. Adopted in Finding of Fact 30.

66. Adopted in Findings of Fact 34, 39.

67-72. Adopted in Finding of Fact 31.

73-81. Adopted in Finding of Fact 32.

82. Adopted in Findings of Fact 36, 42.

83-84. Adopted in Findings of Fact 32, 33.

85-87. Adopted in Finding of Fact 33.

88-94. Rejected as unnecessary.

95. Adopted in Finding of Fact 37.

96-98. Adopted in Finding of Fact 36, but otherw se rejected as
unnecessary.

99. Adopted in Finding of Fact 54.

100. Adopted in Findings of Fact 34-36.

101-102. Rejected as unnecessary and cunul ati ve.

103. Adopted in Findings of Fact 2, 38.

104. Rejected as unnecessary and cunul ati ve.

105. Adopted in Findings of Fact 36, 39.

106. Adopted in Finding of Fact 39.

107. Adopted in Findings of Fact 41.

108. Adopted in Finding of Fact 35.

109. Rejected as unnecessary.

110-118. Adopted in Finding of Fact 41, but otherw se rejected
as unnecessary.

119. Adopted in Finding of Fact 53.

120. Adopted in Findings of Fact 52, 53, but otherw se rejected
as unnecessary.

122. Adopted in Finding of Fact 55.

123. Adopted in Finding of Fact 42.

124-128. Adopted in Findings of Fact 32, 36, 42, but otherw se
rejected as unnecessary.

129. Adopted in Findings of Fact 35, 42, but otherw se rejected
as unnecessary.

130. Rejected as unnecessary.

131-134. Adopted in Finding of Fact 50, but otherw se rejected
as unnecessary.

135. Adopted in Findings of Fact 42, 43.

136-138. Adopted in Finding of Fact 56.

139. Adopted in Findings of Fact 36, 56.

140- 141. Adopted in Finding of Fact 56.

142. Adopted in Finding of Fact 51.

143-144. Adopted in Finding of Fact 35.

145. Adopted in Finding of Fact 36.

146. Rejected as cunul ative, unnecessary and incorrect.

147. Adopted and rejected in part in Finding of Fact 28.

148. Adopted in Finding of Fact 28.
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FI NAL ORDER

On Cctober 6, 1986, a hearing officer fromthe D vision of
Adm ni strative Hearings (the "DOAH'), Donald D. Conn, submtted
hi s Recomended Order in the above-captioned natter to the St.
Johns River Water Managenent District (the "District"). A copy
of the Recommended Order is attached hereto as Exhibit "A"
Pursuant to Section 120.57(1)(b)(8), Florida Statutes (1985) and
Fl orida Adm nistrative Code Rule 40C-1.08(g), all parties to the
proceedi ng were allowed twenty (20) days after receipt of the
Recommended Order in which to file witten exceptions to the
Recommended Order. Petitioners, Friends of Fort Ceorge, Inc.,
WlliamE Arnold, Jr., WIlliamM Bliss, Doris B. Chappelle,
Leo E. Chappelle, M. and Ms. Rhodes Gay, Dr. and Ms. WIIliam
J. Knauer, Jr., Camllus S. Lengle, Jr., and M. and Ms. J. W
Lucas (the "Petitioners”) tinmely served their exceptions to the
hearing officer's Reconmmended Order on COctober 27, 1986
I ntervenors, Florida Audubon Society and the Duval Audubon
Society (the "Intervenors") tinely served their exceptions to
the hearing officer's Recommended Order on Cctober 27, 1986.
Respondent, the District, tinmely served its exceptions to the
hearing officer's Recommended Order on Cctober 27, 1986. No
other parties filed witten exceptions to the Recomended O der.
Appl i cant/ Respondent Fairfield Conmunities, Inc., served its
response to the exceptions filed by Petitioners and Intervenors
on Novenber 6, 1986

PETI TI ONERS' EXCEPTI ONS TO HEARI NG OFFI CER S RECOVMENDED ORDER

A, ADEQUACY OF HEARI NG OFFI CER' S RULI NGS ON PETI TI ONERS'
PROPOSED FI NDI NGS OF FACT

Petitioners generally conplain that the hearing officer:

a) nmade insufficently specific, anbiguous
rulings on the Petitioners' Proposed

Fi ndi ngs of Fact and Concl usions of Law

t hereby preventing the Petitioners from
adequately responding to those rulings, and

b) rejected certain of the Petitioners'
Proposed Fi ndi ngs of Fact as "not based on
conpetent, substantial evidence."



As a result, the Petitioners claimthat they have been
prejudi ced both before the District Governing Board and on
appeal .

Contrary to the Petitioners' assertions, the hearing
officer's rulings conmply with the applicable statutes and case
| aw and provide the Petitioners with an anple basis for
contesting the rejection of those findings. Petitioners cite
| sl and Harbor Beach Club, Ltd. v. Dept. Natural Resources, 476
So. 2d 1350 (Fla. 1st DCA 1985) in support of their contentions.
In that case, the hearing officer dealt with all of the proposed
findings of all of the parties wth a single sentence.
Under st andabl y, the single sentence did not conply with Section
120.59(2), Florida Statutes (1985) which requires a brief
statenent of the grounds for ruling on proposed findings. The
hearing officer's explanation in this case neets or exceeds the
requi renents of Section 120.59(2), Florida Statutes (1985).

Certain exanpl es should reflect the appropriateness and
adequacy of the hearing officer's rationale for rejecting many
of the Petitioners' proposed findings. For instance,
Petitioners' proposed findings 137, 139, 140, 141, 145, 146, 147
and 150 all relate to the testinmony of Petitioners' expert
Robert Oros and were rejected by the hearing officer as not
based on conpetent substantial evidence. M. Oos criticized
Fairfield s nodeling of the surficial aquifer claimng that the
surficial aquifer was actually tw separate |ayers and that the
nodel used by Fairfield nodeled a single layer aquifer. Neither
M. Oros nor any other expert on behalf of the Petitioners
conducted any additional testing or ran a nodel that they
contended was nore appropriate to show whether the criticism
woul d have nmade a difference in the ultimate result. M. Oos
admtted that he could only speculate on the effect of the
di fferences he noted. [MSSW Tr: 1516-1529]. As a result, the
hearing officer's rejection of proposed findings based on M.
Oros' testinobny as not based on conpetent substantial evidence
unquestionably was correct.

Petitioners' proposed findings 194, 195, 197, 198, 199 and
200 simlarly were rejected as not based on conpetent
substantial evidence. The Petitioners' proposed findings in
t hose paragraphs relate to their criticismof Fairfield s
selection of a Soil Conservation Service curve nunber that their
experts contended was too low. The principal testinony in
support of the Petitioners' position was that of Larry Maron.
M. Maron's testinony suffered fromthe sane type of defects as
that of M. Oros. M. Maron contended that site specific data



was necessary to choose a curve nunber below 40. Fairfield had
chosen an average curve nunber of 37 for its cal cul ations.
Fairfield explained the basis on which it chose the curve nunber
whi ch was, in part, based on site-specific data. Neither M.
Maron nor any of the Petitioners' other w tnesses obtained any
site-specific data or perfornmed any cal cul ati ons whi ch woul d
reflect that Fairfield s choice of curve nunbers was flawed in
any manner. To constitute conpetent substantial evidence, the
evi dence nmust establish a substantial basis fromwhich the fact
at issue can be reasonably inferred. No evidence reaching that
| evel was produced by Petitioners with regard to the findings of
whi ch t hey conpl ai n.

More thorough descriptions of the testinony associated with
these findings are contained in Fairfield s response to the
Petitioners' exceptions. The fairness of the proceedi ngs has
not been inpaired by the hearing officer's nmethod of dealing
with Petitioners' proposed findings of fact and the hearing
officer's basis for rejecting the identified proposed findings
i's supported by the record.

B. PETITIONERS' EXCEPTI ONS TO FI NDI NGS OF FACT

Exception #1. Petitioners claimthat finding of fact t33
is not based on conpetent substantial evidence. That finding is
that Fairfield s developnment will not adversely inpact the
overall water bal ance on Fort CGeorge Island. Fairfield s expert
Dr. Gegory Powell described, in detail, the site-specific
testing and nodeling that was performed. [MSSW Tr: 113-289].
Fairfield dug 41 wells to varying depths at 18 different
| ocations around the island; perfornmed punp tests, slug tests,
double ring infiltroneter tests and reviewed the surface geol ogy
to prepare input for the Trescott-Pinder surficial aquifer
nmodel . The results of the test and the nodel runs clearly
support the findings contained in finding of fact #33.

Exception #2. Petitioners contend that finding of fact #35
is actually a conclusion of |aw which can be nodified or
rejected by the Governing Board. The finding relates to the
equi val ency of Fairfield s on-line treatnent systemto the Rule
40C-42, F.A C. off-line treatnent requirenent for discharges to
Qutstanding Florida Waters. Petitioners present no argunent in
support of any contention that finding of fact #35, to the
extent that it is a conclusion, should be nodified or rejected.
To the extent that finding of fact 135 is considered a
conclusion of law, it is accepted by the Governing Board. To
the extent that it is considered a finding of fact, it is




supported by conpetent substantial evidence. [NMSSWTr: 277-8;
2384-2392] .

Exception #3. Petitioners contend that a portion of
finding of fact #36 is not based on conpetent substanti al
evidence. Specifically, Petitioners contest that portion of the
finding that surface water run-off is the primry source of
pollutant transport. Dr. Powell testified that heavy netals and
fecal coliformbacteria principally were transported by surface
water-run-off and virtually would be elimnated fromFairfield s
system [MSSW Tr: 248-50]. Further, Petitioners' expert, Dr.
Par ks, made the sane observation regarding oils and greases.

[ MBSW Tr: 1882]. In addition, the District's expert, Janis
Nepshi nsky identified the treatnent efficiencies for nitrogen,
phosphorous and other potential pollutants that travel through
groundwater. [MSSW Tr: 2444-2586]. Based on those treatnent
efficiencies and the near total absence of certain types of
pollutants in groundwater, the finding that surface water runoff
is the primary source of pollutant transport is warranted. The
fact that nutrients are primarily transported through
groundwat er does not, in and of itself, make groundwater a
primary source of pollutant transport on Ft. George |sland,
contrary to Petitioners' assertions.

Exception #4. Petitioners contend that the hearing
officer's finding as to the anmbient water conditions in 1978 of
the Qutstanding Florida Waters surrounding Fort George Island is
not based on conpetent substantial evidence. Contrary to this
assertion, the anbient water quality of the Qutstanding Florida
Wat ers surroundi ng Fort George |sland was determ ned by using
data collected by the DER in 1977, the Jacksonville Bio-

Envi ronmental Services Division in 1983 and data col |l ected by
Fairfield in 1984. Coupled with the fact that little or no
devel opment has occurred on Ft. George I|Island since 1979, this
data was the best available scientific evidence of the anbient
water quality in the Qutstanding Florida Waters and therefore is
adequate to support the hearing officer's conclusion. [NMSSW Tr:
2463-2466; 2498-2499; 258].

Exception #5. Petitioners' contention in exception #5 is
uncl ear. Petitioners appear to be challenging the hearing
officer's finding that, post-devel opnent, less nutrients and
ot her potential pollutants will reach the estuary than under
current conditions. Apparently, Petitioners contend that this
finding is not supported by the weight of the evidence. In
fact, the testinony of Janis Nepshinsky on this point was
explicit. [MSWTr: 2489-2533]. M. Nepshinsky described the




proposed groundwater divide to be created on the island and the
anount and type of |and and soil on both sides of the divide.
She contrasted the proposed conditions wth existing conditions
and then cal cul ated the pollutant transport under each set of
conditions [Id.].

Petitioners further contend that the hearing officer
rejected their proposed findings of fact 222, 224, 225, 238 and
249 as "not based on conpetent substantial evidence." However,
review of the hearing officer's ruling on those proposed
findings reflects that they were rejected as unnecessary and as
contrary to conpetent substantial evidence. They were not
rejected as not being based on conpetent substantial evidence.
Again, the Petitioners' proposed findings were based on
criticisns of the findings and testinony of other experts but
were made without any on-site testing, nodeling or quantitative
cal cul ation and were specul ative. As an exanple, Petitioners
expert, Dr. Parks, did not apply any factor for treatnent
efficiency in reaching his opinions on groundwater transport of
nutrients. Dr. Parks recognized that nutrient uptake occurs
and al so admtted the crudeness of his calculations. [MSWTr:
1919-1921]. In contrast, M. Nepshinsky conpared treatnent
efficiencies obtained in studies involving simlar soils and
used those efficiencies in reaching relatively refined
conclusions. [MSSW Tr: 2489-2533]. Rejection of the
Petitioners' proposed findings in favor of contrary findings
based on Ms. Nepshinsky's testinony was appropriate.

Petitioners' final contention with regard to this
exception, that the anbient conditions of the CQutstanding
Fl orida Waters could not be determ ned, was discussed in
response to Petitioners' Exception #4 and that response is
i ncor porated herein.

Exception #6. Petitioners contend that the hearing officer
is unclear in finding of fact $44 in that he indicates Fairfield
identified only 26 species of plants and 16 species of wildlife
on the island. Read in context with finding of fact #43,
finding of fact 144 reflects that the hearing officer was
di scussing only those species of plants and wildlife that could
be described as "rare, notable, endangered or threatened. Since
that fact is apparent, when read in context with other findings
of fact, it is unnecessary for the Governing Board to nodify
finding #44.

Exception #7. Petitioners contend that finding of fact $56
shoul d be overturned as not supported by conpetent substanti al




evidence, or, in the alternative, as against the weight of the
evidence. Contrary to the Petitioners' assertions, the record
reflects that noving Palnmetto Avenue is a positive benefit in
the formof increased sheet flowin the Big Sl ough. [MSSWTr:
723-725; 2605-2607]. Admttedly, noving Palnmetto Avenue and
paving it will have a slight negative effect on Mddle Sl ough.
However, the net beneficial effect is apparent. M ddle Sl ough,
in contrast to Big Slough, has a low value to off-site waters.
[ MSSW Tr: 2609-2611]. Further, required mtigation resulting
fromdestruction of the three-quarter acre wetland area on the
west side of the island nust be approved by the District. [MSW
Tr: 2607-2609]. As a result, reasonabl e assurance that the
smal |l wetland area will be preserved, protected or detrinental
effects on it mtigated is apparent.

Petitioners' objection that this finding does not bal ance
t he negative effects with the positive is curious. The finding
only purports to identify the positive benefits of the
devel opnment. It does not purport to balance them To the
extent that negative effects of the project were proved, the
hearing officer had full opportunity to describe those effects
in other findings of fact if he found them necessary or
ot herwi se supported by conpetent substantial evidence.

Exception #8. Petitioners state that two portions of
finding of fact #76 are not supported by conpetent substanti al
evi dence. Those portions are:

a. that the chloride concentrations in the
upper water bearing zone (UANBZ) near the
anonmaly are approxinmately ten tines greater
than those appearing in the UABZ over the
remai nder of the island.

b. that no other point source of |ower
quality water exists on the island other
than the anomaly in the northeast corner.

Wth respect to the first contention, the hearing officer
clearly stated that he was maki ng an approxi mation. A closer
approxi mati on woul d have been that the chloride concentrations
in the UMBZ near the anomaly are approxinmately 15 tines
concentrations found el sewhere on the island. The hearing
officer's finding is not inaccurate; however, Fairfield has
indicated that it is willing to stipulate to the "approxi mately
15 tinmes" finding. As a result, the Governing Board will nodify
finding of fact #76 to reflect that the concentrations of



chlorides in the UABZ near the anomaly are approximtely 15
times those found el sewhere on the island.

Wth respect to Petitioners' second contention, conpetent
substanti al evidence exists to support the hearing officer's
conclusion. Nunmerous wells have been drilled into the UNBZ
t hroughout the island, none of which reflect the characteristics
of well J-1040 at the anomaly. [CUP Tr: 77-87]. The testing
done with respect to well TP-2 in the Mddl e Water Bearing Zone
(MABZ) reflected none of the characteristics of well J-1040.
[CUP Tr: 100-123].

While Petitioners claimthat the potential exists for
addi tional anomalies on the island due to general faulting
characteristics, absolutely no scientific evidence was produced
at the hearing reflecting that such faulting had occurred or
that if faulting had occurred that another anomaly existed on
the island as a result of the faulting. Finally, R ck Levin
testified that based on the information presented by Fairfield,
that it did not appear that any other anomalies exist on Fort
Ceorge Island. [CUP Tr: 530].

Exception #9. This exception appears to be a continuation
of Fairfield s objection to finding of fact #76. The di scussion
Wi th respect to Exception #8 is, therefore, applicable and is
i ncorporated herein. Petitioners' citation to the record
regardi ng "anomal ous readi ngs" el sewhere on the island were
wor ds used by counsel for Petitioner and not the w tness, Rick
Levin. M. Levin's testinony was that certain of the paraneters
that were tested in the various wells on the island reflected "a
change." However, M. Levin did not testify that those readings
wer e "anomal ous" or that the readings were the result of any
ot her existing anomaly. M. Levin stated that he could not
concl ude, one way or the other, based on those changes in the
readi ngs, whet her another anomaly existed on the island. He did
not recant his prior testinony that it appeared, fromall of the
evi dence, that no other anomalies exist on the island.

Exception #10. Petitioners contend that the hearing
officer's finding that the MABZ will produce an adequate supply
of potable water for 15 to 30 years is not based on conpetent
substanti al evidence because he fails to make findings
reflecting that punping of TP-2 will not cause significant
saline intrusion. The bedrock of Petitioners' contention is
that the hearing officer failed to make a finding as to the
source concentration of the chlorides in the | ower water bearing
zone (LWVBZ).




Fairfield s experts specifically testified that the data
available in the UMBZ, the head rel ati onshi ps between the
vari ous water bearing zones and the potential dilution effects
fromregional flows provide an adequate basis for determ ning
that the concentration of chlorides at the anomaly in the MABZ
is between 225 and 250 ngl. [CUP Tr: 220-230]. Further, based
on conputer nodeling of the aquifer, Dr. Mtz opined that an
adequate water supply would exist for 15 to 30 years or nore
which is beyond the life of the requested permt. [CUP Tr:
131]. Again, Petitioners' experts nade specul ative cl ains that
wer e unsupported by any testing, nodeling or other scientific
dat a.

C. PETITIONERS EXCEPTI ONS TO CONCLUSI ONS CF LAW

Exception #1. Petitioners contend that the hearing officer
failed to include a conclusion that the proposed activity by
Fairfield wll not induce pollution intrusion. 1In reciting the
Rul e 40C-4.301(1)(a), F.A C criteria, the hearing officer did
not include subparagraph 11 relating to inducing salt water or
pollution intrusion. However, numerous findings of fact,
including but not limted to nunbers 35, 36, 39, 40, 41, 42, 52
and 55, reflect that no significant pollution intrusion wll
occur in the system At page 34 of the Conclusions of Law, the
hearing officer specifically states that pollution to the
estuary will be reduced and at page 35 that all applicable
ground and surface water quality criteria will be net by
di scharges or seepages fromthe system For those findings and
concl usions to have been nade, the Hearing officer clearly
consi dered whet her any pollution intrusion would occur in
Fairfield s systemand found that it would not. To the extent
that the hearing officer's conclusion of |aw needs to be
nmodified to reflect that he considered the appropriate criteria,
t hose concl usions are hereby nmade by the Governing Board.

Exception #2. Petitioners contend that Fairfield did not
provide an off-line systemas described in Rule 40C 42.025(5),
Fl orida Adm nistrative Code. That fact is uncontested.
Fairfield, however, did showthat its system provided not nerely
equi val ency as permtted by 40C 42.025(12), Florida
Adm ni strative Code, but actually out-performed the designated
off-line systemby a factor of 2.5. [MSSW Tr: 277-8; 2384-92].
Not hing in Rule 40C 42.025 precludes the use of the equival ency
standard i n subparagraph 12 in dealing with the off-1line
requi renments of subparagraph 5.




The second prong of Petitioners' exception is that
Fairfield relied solely on the presunption that water quality
criteria wll be nmet when using an off-line system but then
failed to use the off-line systemthereby negating the effect of
the presunption. However, irrespective of the presunption,
Fairfield presented conpetent substantial evidence to reflect
that the groundwater seepage fromFairfield s devel opnent, as
wel | as surface water discharged to the estuary, if any, wll
not violate the appropriate water quality standards or degrade
the anmbient water quality of the estuary. [MSWTr: 271, 555,
556- 568, 579, 581, 591, 628, 2478-2492, 3018-3026, 2708-2709;
and recommended Order paragraphs 35, 36, 38, 39, 40, 41, 42 and
page 35, first full paragraph].

Exception #3. Petitioners argue that since a neasurable
anmount of pollutants will enter the Qutstanding Florida Waters
surrounding the island that, as a result, a significant
degradation nust occur. Petitioners therefore challenge the
hearing officer's interpretation of the Departnent of
Environnental Regul ation Rule 17-4.242 (1), Florida
Adm ni strative Code, as requiring a show ng of significant
degradation as a precondition to application of the remai nder of
the rule. The hearing officer's interpretation of the rule
appears correct on its face. The Petitioners' citation to
Section 403.918, Florida Statutes, is irrelevant to any
determ nation pursuant to Rule 17-4.242, Florida Adm nistrative
Code. The hearing officer determ ned, based on conpetent
substanti al evidence [ MSSW Tr: 271, 555, 566-568, 579, 581, 591,
628, 2478-2492, 3018-3026, 2708-2709] that Fairfield s system
will inprove the quality of the water being discharged into the
estuary from Fort George Island to the extent that the
conponents of the discharge to the estuary woul d be detectabl e.
The di scharge of pollutants to an Qutstanding Florida Waters is
permtted where the effect on water quality is found to be
negligi ble. Caloosa Property Owmers Assn. v. Dept.

Envi ronnmental Reqgul ation, 462 So. 2d 523 (Fla. 1st DCA 1985);
Bayshore Honeowners Assn. v. Dent. Environnental Regul ation, 7
FALR 3042 (1985).

To the extent that any significant degradation could be
found to exist, the "clearly in the public interest” requirenent
is inapplicable, Gove Isle, Ltd. v. Dept. Environnental
Regul ation, 454 So. 2d 571 (Fla. 1st DCA 1984), and the anbient
conditions in the Qutstanding Florida Waters, based on the
foregoing citations to the record, will not be | owered.

Finally, to the extent that the "clearly in the public



interest"” standard is applicable, the public interest clearly is
advanced by creating a better quality discharge from Fort George
Island to the Qutstanding Florida Waters than currently exists.

Exception #4. Petitioners' Exception #4 is a continuation
and partial restatenent of Exception #3 and has been addressed
adequately above. That response is incorporated herein.

Exception #5. Petitioners contend that Fairfield did not
establish the anbient conditions of the surroundi ng Qutstanding
Florida Waters for the period commenci ng one year prior to the
designation of those waters as Qutstanding Florida Waters. The
testimony of Janis Nepshinsky [ MSSW Tr: 2463-24651 and the
previously referenced testinony of Dr. Powel|l [MSSW Tr: 258]
reflect the anmbient quality of the Qutstanding Florida Waters
surroundi ng Fort Ceorge Island using the best scientific
information available. Petitioners offered no other information
whi ch coul d have been used to determ ne the anbient-quality of
the water and pointed to no other avail able information.

Exception #6. Petitioners contend that the hearing
officer's conclusion that the infrequent discharges fromthe
st orm wat er managenent systemw || not significantly degrade the
surroundi ng Qutstanding Florida Waters is not supported by
conpetent substantial evidence. The conclusion is supported by
the hearing officer's finding of facts based on the evidence
adduced during the hearing. [MSSW Tr: 581, 591-592, 2708-2709
and 2391-23921. The types of discharges fromthe storm water
systemthat will occur are extrenely small in the context of a
100 year stormevent. [MSSW Tr: 2391-23921. Only a storm event
on the order of a once in 1000 year event woul d cause any
significant discharge. [Id.]

Exception #7. Petitioners contend that even negligible
effects on water quality cannot occur in the context of an
Qutstanding Florida Waters designation. |In essence, Petitioners
contend that the Qutstanding Florida Waters rule is a bl anket
nondegr adati on standard. The Departnent of Environnental
Regul ation has disagreed with Petitioners contention in this
regard. Bayshore Honmeowners Assn. v. Dept. Environnenta
Regul ation, 7 FALR 3042 (1985).

Exception #8 and 9. Petitioners contend that the hearing
officer's finding that no degradation will occur in the
Qut standing Florida Waters surroundi ng the island was based
solely on the simlarity in the quantity of discharge currently
exi sting and that which is projected to occur under the proposed




devel opnment. Clearly, the hearing officer's conclusion is based
on much nore evidence than that cited by Petitioner. (See,
Response to Petitioners' Second Exception to Conclusions of Law
above). The hearing officer did not "credit" Fairfield for its
cessation of current activities on the island; however, to the
extent that those activities have hel ped establish or create the
exi sting anbient conditions in the Qutstanding Florida Waters,

t hey cannot be ignored. The hearing officer is not permtted to
assunme that Fairfield should have ceased its current operations
in 1978 and then determ ne a | ower |evel of anbient conditions
based on the cessation of the activity. Law and public policy
do not require otherwise. Petitioners make no new objection to
the hearing officer's conclusions with regard to the existing
anbient conditions in the Qutstanding Florida Waters surroundi ng
Fort Ceorge Island or Fairfield s purported contribution to

t hose conditions. Those objections have been dealt with in
responses to previous exceptions and those responses are

i ncor porated herein.

Exception #10. Again, Petitioners nake no new argunents on
the sane i ssues addressed by their exceptions to the hearing
of ficer's Conclusions of Law contained in Response paragraphs 4
t hrough 9 above. The sane responses apply and are incorporated
herei n.

Exception #11. Petitioners contend that in deter-mning
whet her the project was clearly in the public interest, the
hearing officer failed to take into account negative aspects of
the project. As previously discussed (see, Response to
Exception 63 above), the "clearly in the public interest”
standard, in all likelihood, is not applicable to this
proceedi ng. However, to the extent that it is applicable, the
hearing officer nust have considered the few negative inpacts of
this devel opnent in reaching his conclusions. Petitioners
contend that the nere clearing of a |arge portion of the
forested area on Fairfield' s property is, without nore, a
negative inpact. However, nuch of the hamock will be preserved
and Fort George Island is not the |ast remaining area of coastal
hamock. All of the aquatic and wetl and dependent plant and
ani mal species wll be preserved. (See, Response to District
Exception #2, infra at page 23.) Nearly half of the island as a
whol e, including state-owned |land, will remain undisturbed.

[ MSSW Tr: 903-905, 980 and 1023].

The OGsmunda Bog is a depressional swanp which, due to
ditching, has an inpacted hydroperiod thereby enbedding it in an
upl and plant community. It has a | ow value as a functioning



wetland. [MSSW Tr: 2613-2615]. To the extent that the bog is
i npacted adversely, the vegetation will be transpl ant ed.
Further, the bog is expected to be an inproved and enl arged
habitat for both plants and animals. [MSSW Tr: 2616-2619].

Finally, Petitioners point to purported potential inpacts
on shellfish harvesting and recreational clammng in the waters
surroundi ng Fort Ceorge Island. However, in light of the
hearing officer's findings that the anmbient water quality in
those waters will not be degraded, no conceivable inpact on the
shellfish can be attributed to Fairfield s devel opnent. As a
result, it appears that the hearing officer has appropriately
wei ghed all of the matters cited by the Petitioners in making
his determination with regard to the public interest.

Exception #12. Petitioners do not make contentions that
differ fromthose contained in Exception #11 above. The
Response to that Exception is incorporated herein.

Excention #13. Petitioners contend that the w thdrawal s
proposed by Fairfield fromthe MABZ wi ||l aggravate saline
intrusion in the MABZ. However, the hearing officer, in finding
of fact #77, determ ned that salt-water intrusion fromthe LWBZ
to the MABZ woul d not increase significantly as a result of
Eairfield s proposed punping fromthe MABZ. That finding was
based upon testinony of Dr. Mtz and is supported by conpetent
substantial evidence. [CUP Tr: 129, 131, 507, 522 and 524].

The testinmony of Petitioners' experts on this subject was
suspect .

The anomal ous feature is quite old and probably has been
injecting connate water into the MABZ and UWBZ for nany years.
I f M. Luckette's assunptions were accurate, the MABZ woul d have
been destroyed as a potable water source long ago. [CUP Tr:
739-742]. These matters were al so addressed in the Response to
Exception #10 to the hearing officer's findings of fact and that
response i s incorporated herein.

Exceptions #14, 15 and 16. Petitioners nmake the sane
contentions with respect to the potential for additional
anomal ous conditions on Fort George Island that they nade in
their Exceptions 8 through 10 to the hearing officer's findings
of fact. The Governing Board incorporates its response to those
Excepti ons herein.

In addition, Petitioners contend that Booker Creek
Preservation, Inc. v. Mbil Chemcal Co., 481 So. 2d 10 (Fl a.




1st DCA 1985) requires that a higher |evel of proof regarding
the | ack of anomal ous conditions on the island should be
required of Fairfield. Booker Creek is easily distinguishable
fromthe present case. |In that case, Mbil proposed to

di scharge huge quantities of polluted water into three nmassive
pol l utant discharging industrial facilities the smallest of

whi ch was two-thirds of a square mle in size. |In that case it
was undi sputed that substantial solution features in the nature
of sinkholes existed in the area and would allow rapid transport
of the pollutants into the Floridan aquifer if present. Mobi
only tested in the vicinity of one of the proposed di scharge
facilities finding no Karst features beneath the surface. The
Court held that the one test in one of the three, huge proposed
facilities did not constitute reasonabl e assurance as required
by the DER rul es.

In the present case, a substantial dispute exists between
the parties with respect to whether any anonmalies exist on the
i sland other than the known anomaly in the northeast corner.
Further, Fairfield is not discharging pollutants into any
anomal ies thereby allowng themto nove rapidly into the
aquifer. The parallels between the Booker Creek case and the
present case are tenuous at best.

D. PETITI ONERS' EXCEPTI ONS W TH REGARD TO EVI DENTI ARY | SSUES.

Petitioners contend that Fairfield s Master Resource
Managenment Plan was admitted in evidence over their hearsay
obj ections, and therefore, they were prejudiced in not being
able to cross-examne all of the persons who participated in the
preparation of that plan.

First, hearsay evidence is admssible in this type of
proceedi ng. Moreover, the various experts in charge of the
various portions of the Master Resource Managenent Pl an al
testified that the observations, testing and anal ysis were done
under their supervision and control and that they were
responsi ble for those findings and concl usions. Experts are
permtted to rely on this type of information and it may be
admtted in evidence over a hearsay objection.

| NTERVENORS' EXCEPTI ONS TO HEARI NG OFFI CER S RECOMVENDED ORDER

A. I NTERVENORS' EXCEPTI ONS TO FI NDI NGS CF FACT

Exception #1. Intervenors contend that findings of fact 5,
6, 7 and 8 should be stricken in that they purport to be




findings wwth regard to the Amended Devel opnment Order. The

Di strict does not have the authority pursuant to Chapter 373,
Florida Statutes, or any other statute or rule, to require
conpliance wth a Devel opnent Order issued pursuant to Chapter
380, Florida Statutes. Those determ nations are outside the
jurisdiction of the District and, as a result, have no binding
effect on any other tribunal. However, the findings appear to
be only historical in nature and, to that extent, the
appropriate relief is not to strike them However, the
Governing Board, by rendering this Final Order does not intend
to determne, in any manner, whether Fairfield conplied with the
Amended Devel opnent Order. The Governing Board specifically
finds that conpliance with the Anended Devel opnment Order is a
matter outside its jurisdiction.

Exception #2. Intervenors contend that findings of fact 32
and 42 should be nodified in that they are not supported by
conpetent substantial evidence. Intervenors believe that the
hearing officer has confused ground water and surface water flow
in his findings. However, a careful reading of the hearing
officer's findings reflects that he has not confused ground
wat er and surface water flowto the estuary. |In fact, he states
that the total amount of freshwater flow, both ground and
surface, in the pre-devel opnent condition is 17.5 inches per
year and that the post-devel opment flow will be 16 inches per
year alnost entirely in the formof ground water flow. The
hearing officer's findings are supported by the testinony.

[ MSSW Tr: 186-187].

Exception #3: Intervenors contend that no conpetent
substantial evidence reflects that the health of the estuary can
be determ ned on the basis of gross annual averages and that
fresh water pulsing is, irrefutably, a highly inportant factor
in the functioning of an estuary. In fact, the testinony of M.
El | edge was that the freshwater flows, in the form of
groundwater, to the sloughs would continue. [MSSW Tr: 2394].

To the extent that the flows differed, the post-devel opnent
flows could relieve stress on the estuarine organi sns according
to M. Gerry. [MSSWTr: 2708-2716].

Exception #4. Intervenors contend that no conpetent
substantial evidence supports the hearing officer's finding of
fact 142 that the elimnation of fresh water runoff to the
sl oughs on the western side of the island will not be
detrinental to the salinities of those sl oughs.




However, the record is replete with conpetent substanti al
evi dence that:

a. Post-devel opnent ground water flow to the sloughs wll
not be significantly altered fromthe pre-devel opnent condition
and will continue to be concentrated in the sloughs. The total
cal cul ated surface water runoff in the pre-devel opnment condition
is less than one-half inch conpared with pre-devel opnent ground
water flow of approximately 17 inches [MSSW Tr: 186-189, 583,
600, 694, 2394-2395, 2704-2706].

b. The salinity of the sloughs is affected nore by the 50
inches of rainfall and the forcing function of the tidal flow
than by the one-half inch of fresh water surface runoff. [MSSW
Tr: pp 771, 2704-2706, 694, 695, 735, 737 and 2705-2708].

c. The post-devel opment condition nmay actually relieve
stress on the estuary [MSSW Tr: 2708-2716].

Exception #5. Intervenors contend that findings of fact 39
and 41 shoul d be nodified because no conpetent substanti al
evi dence supports a finding that nutrients are pollutants.

The hearing officer's findings do not reflect an
equi val ency between nutrients and pollutants. The hearing
officer refers to "nutrient pollutants" which presumably are
those nutrients which exceed a beneficial quantity of nutrients
in the estuarine system To the extent that Intervenors are
seeking a determ nation that beneficial nutrients are bl ocked as
a result of the blockage of the surface water runoff, the record
adequately reflects that those beneficial nutrients and
particulates will continue to reach the sloughs. [MSSW Tr:

2715, 2648, 3017].

Exception #6. Intervenors contend that finding of fact #41
shoul d be stricken as not based on conpetent substanti al
evidence in that no reasonabl e assurance was provided with
respect to the quality of water reaching the Qutstanding Florida
Waters surrounding the island. On the contrary, as reflected in
t he di scussion of Petitioners'-Exceptions to findings of fact #4
and 5, reasonabl e assurances were provided. Those responses are
i ncorporated herein

Exception #7. The Intervenors maintain that findings of
fact #76 through 79 should be nodified in that no conpetent
substanti al evidence exists which provides reasonabl e assurance
that the anomaly on the northeast corner of the island is the




only existing potential source of connate water intrusion to the
MABZ. These contentions are discussed, in detail, in response
to Petitioners' Exceptions to findings of fact #8 through 10 and
Petitioners' Exception to Conclusion of Law #13. Those
responses are incorporated herein.

B. | NTERVENORS' EXCEPTIONS TO CONCLUSI ONS CF LAW

Exception #1. In a rather |engthy exception, Intervenors
contend that Booker Creek creates a higher burden on Fairfield
to provide reasonabl e assurance with respect to both the
consunptive use and the MSSWpermts criteria. Wth respect to
the MSSWi ssues, Intervenors contend that the principal study on
whi ch Ms. Nepshinsky relied in reaching her water quality
conclusions was too dissimlar and too far renoved from Fort
CGeorge Island to support a conclusion that reasonabl e assurance
had been given with regard to pollutant transport on Fort GCeorge
| sl and.

Ms. Nepshinsky specifically testified that the studies she
used were sufficiently anal ogous to the Fort George Island
conditions and in fact reflected a conservative approach to the
anal ysis of the Fort CGeorge Island conditions. [MSSW Tr: 2581-
2582]. The soil conditions were anal ogous and, therefore, M.
Nepshi nsky believed that she was using the best avail able
sources of data. [MSSW Tr: 258-2]. Therefore, conpetent
substantial evidence appeared in the record to support the
findings of fact nade by the hearing officer on the MSSW
criteria.

Wth respect to the consunptive use criteria, Intervenors
make the sanme contentions made by Petitioners in their
Exceptions to findings of fact #8, 9 and 10 and Petitioners
Exception to Conclusions of Law #13. Those exceptions have been
previously discussed and the responses to those exceptions are
i ncor porated herein.

Exception #2. Intervenors contend that when discharges to
Qut standing Florida Waters are involved a higher standard of
reasonabl e assurance is applicable. |Intervenors identify that
standard as being that the activity nust be "clearly in the
public interest.” This standard was adequately discussed in
response to Petitioners' Exceptions to Conclusions of Law #3, 4,
11 and 12. Those responses are incorporated herein.

Exception #3. Intervenors contend that Fairfield's
proposed consunptive use is not consistent with the public




i nterest because Fairfield cannot assure an adequate potable

wat er supply for nore than 15 years. Intervenors propose, in

t he absence of denial of the requested permt, that the D strict
require a bond to secure inplenentation of an identified
alternative potable water supply or, at least, require Fairfield
to disclose the life span of the potable water supply in
purchase contracts for their units.

Chapter 373, Florida Statutes and the District's rules do
not contenplate the proposed conditions which Intervenors would
have the District adopt. Those conditions are clearly outside
the District's jurisdiction. The District may either grant or
deny the permts and apply conditions; however, those conditions
must be with respect to matters within the District's
jurisdiction.

Actually, the Intervenors have overstated matters. Lou
Motz testified that the proposed well, TP-2 will produce an
adequat e supply of potable water for at least 15 to 30 years in
the future and perhaps even nore. [CUP Tr: 131]. Fairfield
will install a nonitor well between TP-2 and the known exi sting
anomaly to provide warning of any chloride concentration
increases. The nonitor well is expected to provide
approximately a 10 year lead tinme regarding any changes in the
chl oride concentrations in the MABZ. [CUP Tr: 276]. In the
event that chloride concentrations increase in either the
monitor well or TP-2, Fairfield is required by permt conditions
to investigate other alternative sources of potable water supply
for the project.

No devel oper can assure that potable water supplies from
ground water w |l exist beyond certain reasonable tinme period
projections. Intervenors, under the guise of a public interest
argunent, seek to have the District place an inpossible burden
on its consunptive use applicants. That burden is not warranted
given the facts presented in this case.

RESPONDENT ST. JOHNS RI VER WATER MANAGEMENT
DI STRI CT' S EXCEPTI ONS TO HEARI NG OFFI CER' S RECOVMENDED ORDER

Exception #1. The District staff takes exception to the
i nclusion of the phrase "in conpliance wwth the ADO'" in finding
of fact 630. The District staff contends that conpliance with
t he Anended Devel opnment Order is not a determnation that is
wWithin the jurisdiction of the District. As reflected inits
di scussion of Intervenors' Exception #1 to the hearing officer's
finding of facts, the Governing Board agrees with this




contention. To the extent that the hearing officer was
attenpting to relate his finding to the ADO, the finding is

i nconsequential. However, the Governing Board specifically
declines to adopt a finding, inplied or otherw se, that the
District staff could nmake a binding determ nation that a plan of
study conplied with a Devel opnent Order's requirenents.

Exception #2. The District staff takes exception to the
third paragraph on page 34 of the Conclusions of Law in that the
par agraph does not adequately distinguish between construction
and operation of the surface water system The District staff
further takes exception to the hearing officer's exclusion of R
Duke Whodson's testinony regardi ng past agency practice relating
toits review of effects on natural resources, fish and
wldlife. The District contends that it considers only aquatic
and wet| and dependent species pursuant to its rule criteria.

The Governi ng Board adopts the position of the District
staff and nodifies the Conclusion of Law beginning in the third
par agraph on page 34 as foll ows:

The operation of Fairfield s proposed
systemw || not adversely affect natural
resources, fish and wildlife. No adverse
i npacts to the surrounding estuary w ||
occur due to the discharge of any pollutants
fromthe proposed systemto either ground or
surface water. Therefore, no adverse inpact
to the fish and other aquatic and wetl and
dependent species which exist in or around
the estuary will occur. The curtail ment of
surface water runoff to the sloughs will not
be adverse. The surface water table
drawdowns wi || have no adverse inpacts on
aquatic and wetl and dependent speci es.

The construction and operation of the
proposed system nust not adversely effect
hydrol ogically related functions as set
forth in Sections 10.7.2 and 10.7.3 of the
Appl i cant's Handbook. 1In addition to the
reasons identified i nmedi ately above, the
proposed system neets this standard for the
foll owi ng additional reasons. Extensive
buffers in undi sturbed areas benefit the
hi gh val ue wetl ands on the island as well as
t he surrounding estuary. The realignnent of




a road that crosses Big Slough will benefit
the sl ough by opening it up to additional
sheet flow. Fairfield has denonstrated that
no adverse inpact on aquatic and wetl and
dependent species wll occur due to
remai ni ng undi sturbed habitat, increased
sheet flowin the area of Big Sl ough and
increases in the nunber, quality and size of
avai l abl e surface waters for feeding.

As reflected in M. Wodson's proffered, but excluded,
testinmony the past practice of the District has been to review
effects on natural resources, fish and wildlife with respect to
aquatic or wetland dependent species. The provisions in the
Appl i cant's Handbook, Sections 10.7.2 and 10.7.3 reflect the
intent of the District's Rule 40C4.301(1)(a)(10), Florida
Adm ni strative Code, tolimt that rule criterion to aquatic and
wet | and dependent species. Had M. Wodson's testinony been
permtted, he would have supported that interpretation of the
rul es by past agency practice.

The distinction between the criteria necessary for
construction of an MSSW system and operation of that systemis
simlarly well-founded in the District Rule 40C-4.301(1)(a) and
(2)(a). The rule is clear on its face and needs no
interpretation in that regard.

Exception #3. The District staff takes exception to the
second sentence in the | ast paragraph of page 35 to the extent
that it refers to adverse inpact on "plants or wldlife."
Again, the District staff contends that only aquatic and wetl and
dependent species are evaluated pursuant to its MSSWrul e
criteria based on the sanme reasoning reflected in Exception #2
above. The identified conclusion appears in the portion of the
Recommended Order identified as relating solely to the MSSW
application. The Governing Board agrees with the staff's
construction of the rules and inserts the words "aquatic or
wet | and dependent" between the word "on" and "plants” in that
par agraph of the Recommended Order as its final order

Exceptions #4, 5, 6 and 7. The District staff, for the
sane reasons set forth in its Exceptions #2 and #3 above, takes
exception to the follow ng portions of the hearing officer's
Recommended Order:

a) The use of the term"wildlife" in finding of fact #36.



b) The use of the phrase "rare, notable, endangered or
threatened plant and wildlife species”" in finding of fact 143.

c) Al references to the gopher tortoise in finding of
fact #47 because the gopher tortoise is a terrestrial Species.

d) Al of paragraph 48 of the findings of fact in that
none of the animals nmentioned are aquatic or wetl and dependent
speci es.

For the sanme reasons set forth in response to Exceptions #2
and #3 above, the Governing Board nakes the foll ow ng
nodi fications to the Recommended Order as its final order

a) The phrase "aquatic and wetl and dependent” is inserted
i n paragraph 36 of-the findings of fact between the words n for"
and "wildlife".

b) The phrase "aquatic and wetl|l and dependent wildlife
species" is substituted for the phrase "rare, notable,
endangered or threatened plant and wildlife species" contained
i n paragraph 43 of the findings of fact.

c) Paragraph 47 of the findings of fact is rejected in
that the scope of inquiry under Section 40C-4.301(2)(a)(6),
Florida Adm nistrative Code, does not extend to wldlife species
whi ch are not aquatic or wetland dependent.

d) Paragraph 48 of the findings of fact is rejected in
that the scope of inquiry under Section 40C-4.301 (2)(a)(6),
Florida Adm nistrative Code, does not extend to wldlife species
whi ch are not aquatic or wetland dependent.

Exception Nunber 8. The District staff takes exception to
the findings of fact concerning archeol ogi cal inpacts of
Fairfield s project. The Governing Board agrees that none of
its rules or its past agency practice take into consideration
archeol ogical inpacts. As a result, paragraph 49 is rejected as
irrevelant to review of applications in the District's MSSW and
CUP perm tting prograns.

GOVERNI NG BOARD DETERM NATI ONS W TH RESPECT
TO MATTERS NOT SPECI FI CALLY | DENTI FI ED

To the extent that the foregoing discussion of the
Petitioners', the Intervenors' and the District's Exceptions to
the hearing officer's Reconmended Order and to the extent that



the findings of fact adopted in the Order set forth herein bel ow
do not discuss or adopt the Exceptions contained in the parties
Exceptions to the Recommended Order, those Exceptions and
contrary findings based thereon have been rejected as not being
relevant or material to the issues or not being based upon

evi dence adduced at the hearing or as being inconsistent with

evi dence which the hearing officer deened nore credible.

The District staff, by letter to Board Counsel dated
Novenber 19, 1986 with copies to all counsel of record,
suggested that certain dates should be changed in the
Consunptive Use Permt Conditions due to the |engthy nature of
t hese proceedi ngs. The suggested changes nerely reflect tine
periods which run fromthe effective date of the permt rather
t han absol ute dates that soon will becone obsol ete.

The Governi ng Board adopts the staff suggestion and hereby
nodi fies the following conditions in the follow ng manner:

14. At the time any new golf course area requires
irrigation, permttee nust tie in well TP-2 with the existing
18-hole golf course for irrigation. At such tinme, the
connections of wells J-576 and J-228 to the irrigation system
must be served. Wells J-576 and J-228 wll be allowed to serve
as fire protection wells.

18. Maxi num annual withdrawals fromwell TP-2 for potable
supply nmust not exceed:

First 365 day period * 6. 61 nyal
Second 365 day period * 14.8 ngal
Third 365 day period * 26.9 nyal
Fourth 365 day period * 36.9 ngal
Fifth 365 day period * 55.7 ngal
Si xth 365 day period *  66.8 nyal
Seventh 365 day period * 77.8 ngal

*From effective date of this permt

19. Maximumdaily withdrawals fromwel|l TP-2 for potable
supply nmust not exceed:

First 365 day period * . 036 nygal
Second 365 day period * .081 ngal
Third 365 day period * . 147 nygal
Fourth 365 day period * .202 ngal
Fifth 365 day period * . 305 nygal



Si xth 365 day period * . 365 nyal
Seventh 365 day period * .426 nyal

*From effective date of this permt

21. Follow ng approval of the reuse systemand its
monitoring network by the District and all appropriate state and
| ocal agencies, the permttee nmust use treated effluent fromthe
Fort Ceorge Island wastewater treatnment facility for
suppl emental irrigation of the golf courses.

The schedul e for reuse of treated effluent is as foll ows:

Third 365 day period * 11. 68 nyal
Fourth 365 day period * 18.62 ngal
Fifth 365 day period * 26. 68 nypal
Si xth 365 day period * 31.03 npal
Seventh 365 day period * 35.77 ngal

*From effective date of this permt

22. |If wastewater reuse is approved by the District and
all appropriate state and | ocal agencies, maxi mnum annual
wi thdrawal s fromwell TP-2 for supplenental irrigation nust not
exceed:

First 365 day period * 141.5 nyal
Second 365 day period * 141.5 nyal
Third 365 day period * 79.4 nygal
Fourth 365 day period * 72.4 nyal
Fifth 365 day period *  64.4 nygal
Si xth 365 day period * 60.0 nygal
Seventh 365 day period * 55.3 nygal

*From effective date of this permt

| f wastewater reuse is not approved, the above-stated
maxi mum annual wi thdrawals will be increased by the quantities
shown in condition 21 above.

23. Maximumdaily withdrawals fromwell TP-2 for
suppl enental irrigation nust not exceed:

1st and 2nd 365 day period * . 500ngal
3rd 365 day period * . 750ngal
4t h through 7th 365 day period * 1. Onygal



*From effective date of this permt

ORDER

WHEREFORE, havi ng consi dered the Recommended Order of the
hearing officer and the Exceptions thereto filed by Petitioners,
Friends of Fort Ceorge, Inc., WlliamE. Arnold, Jr., WIlliam M
Bliss, Doris B. Chappelle, Leo E. Chappelle, M. and Ms.

Rhodes Gay, Dr. and Ms. WIlliamJ. Knauer, Jr., Camllus S
Lengle, Jr., and M. and Ms. J. W Lucas, the Intervenors, the
Fl ori da Audubon Soci ety and the Duval Audubon Society and
Respondent St. Johns River Water Managenent District and having
further reviewed the transcript of the hearing and the nmenoranda
and proposed findings submtted by the parties, and being
otherwise fully advised in the premses, it is thereupon:

ORDERED t hat the hearing officer's Recomended Order dated
Cctober 6, 1986 is hereby adopted in full, subject to those
nodi fi cati ons noted herei nabove, as the final action of the St.
Johns River Water Managenent District; and it is

ORDERED that Fairfield Communities, Inc. is hereby granted
conceptual approval of MSSWPermt No.: 4-031-0002 AC with the
conditions set forth in the District's Managenent and Storage of
surface water sunmary sheet, dated May 1986, and the District
hereby grants to Eairfield Comunities, Inc. Consunptive Use
Permit No.: 2-031-0021 AN wth the conditions set forth in the
District 's consunptive uses of water summary sheet as nodified
her ei nabove; and it is

FURTHER ORDERED that the Florida WIldlife Federation is
di sm ssed as a party to this proceeding.

DONE AND ORDERED i n Pal at ka, Putnam County, Florida this
9th day of Decenber, 1986.

THE ST. JOHNS RI VER WATER MANAGEMENT DI STRI CT

By: Ral ph E. Si nmons, Chairman




RENDERED THI S 15t h DAY OF DECEMBER, 1986.

Ruth D. Hedstrom District Cerk

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
f oregoi ng has been furnished by certified mail return receipt
requested to Segundo J. Fernandez, Esq.; Thomas G Pel ham Esq.;
M. Charles Lee, Florida Audubon Society, 1101 Audubon Wy,
Mai tl and, Florida 32751; Jeffrey R Ludwig, One |Independent
Square, Jacksonville, Florida 32276; Stephen O Hara, Jr., Esq.,
1500 Anmerican Heritage Life Building, Jacksonville, Florida
32202; Kathryn L. Mennella, Esq., St. Johns River \Water
Managenment District, Palatka, Florida 32078-1429 and Donal d D.
Conn, Hearing O ficer, Division of Adm nistrative Hearings, 2009
Apal achee Par kway, Tall ahansee, Florida 32301 this 15th day of
Decenber, 1986.

Ruth D. Hedstrom District Cerk

NOTI CE OF RI GHTS

1. Any substantially affected person who clains that final
action of the District constitutes an unconstitutional taking of
property wi thout just conmpensation may seek review of the action
in circuit court pursuant to Section 373.617, Florida Statutes,
wi thin 90 days of the rendering of the final D strict action.

2. Pursuant to Section 120.6 8, Florida Statutes, a party
who is adversely affected by final District action may seek
review of the action in the district court of appeal by filing a
notice of appeal pursuant to Fla.R App.P. 9.110 within 30 days
of the rendering of the final District action.

3. A party to the proceeding who clains that a District
order is inconsistent wwth the provisions and purposes of
Chapter 373, Florida Statute , may seek review of the order
pursuant to Section 373.114, Florida Statutes, by the Land and
Wat er Adj udi cat ory Conm ssion (Conm ssion) by filing a request
for reviewwth the Comm ssion and serving a copy on the



Depart ment of Environnmental Regul ation and any person nanmed in
the order within 20 days of the rendering of the District order.
However, if the order to be reviewed is determ ned by the

Comm ssion within 60 days after receipt of the request for
review to-be of statew de or regional significance, the

Comm ssion may accept a request for review within 30 days of the
rendering of the order.

4. A D strict action or order is considered "rendered"
after it is signed by the Chairman of the Governing Board on
behal f of the District and is filed by the District O erk.

5. Failure to observe the relevant time frames for filing
a petition for judicial review as described in paragraphs $1 and
12 or for Conmmi ssion review as described in paragraph r3 wll
result in waiver of that right to review

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing NOTlI CE OF
Rl GHTS has been furnished by United States Mail to:

SEE ATTACHED SHEET

At 4:30 p.m this 15th day of Decenber, 1986.

RUTH D. HEDSTROM

DI STRI CT CLERK

St. Johns River Water
Managenent District

Post O fice Box 1429

Pal at ka, Florida 32078-1429

(904) 328-8321

COPI ES FURNI SHED:

Segundo J. Fernandez, Esquire
Certel & Hoffman, P.A

Post O fice Box 6507

Tal | ahassee, Florida 32314-6507



Thomas G Pel ham Esquire

Cul pepper, Pel ham Turner &
Mannhei mer

Post O fice Box 11300

Tal | ahassee, Florida 32302-3300

M. Charles Lee
Fl ori da Audubon Soci ety
1101 Audubon Way
Maitland, Florida 32751

J. Stephen O Hara, Jr., Esquire
1500 Anmerican Heritage Life Building
Jacksonville, Florida 32202

Jeffrey R Ludwi g, Esquire
One | ndependent Drive
Jacksonville, Florida 32276



